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QUESTIONS PRESENTED. 

Were the Acts of the Legislative Assembly of the District 
of Columbia of June 20, 1872, and June 26, 1S73, providing 
for a One Hundred Dollar fine and forfeiture of a license 
for refusal to serve Negroes in restaurants and other 
establishments, void ab initio ? 

If the Acts of June 20,1872, and June 26,1873, were valid 
when enacted by the Legislative Assembly of the District 
of Columbia: 

£ a. Did the Act of 1S73 repeal the Act of 1872? 

b. Did the Organic Act of June 11, 1878 repeal boTh 
the Act of 1872 and the Act of 1873? s' 

. c. Did the District of Columbia Code of 1901 repeal 
^^both Acts? 


jd. Did the District of Columbia License Law, and 
-"'regulations thereunder, repeal both Acts? 

e. Did the Alcoholic Beverage Control Act of 1934 
repeal both Acts? 

f. Have both Acts been repealed by administrative 
//interpretation and obsolescene? 


^g. Has the Municipal Court for the District of 
Columbia jurisdiction to impose the penalty provided 
by the Legislative Assembly Acts of June 20,1872, and 
June 26,1873? 
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CONSOLIDATED BRIEF OF JOHN R. THOMPSON 
COMPANY, INC. AND JOINT APPENDIX. 


JURISDICTIONAL STATEMENT. 

The case was instituted by the filing by the District of 
Columbia of a four count information against John R. 
Thompson Company, Inc., in the Criminal Division of the 
Municipal Court for the District of Columbia (A. 1-3). 
The information was quashed by the trial court without 
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arraigning the defendant, upon the authority of an earlier 
opinion in a similar case against the same defendant (R. 3, 
4, 22). The District of Columbia appealed to the Municipal 
Court of Appeals for the District of Columbia, pursuant 
to Section 11-772 of the D. C. Code (1940). That Court 
affirmed the trial court as to the first count of the informa¬ 
tion based on the Act of the Legislative Assembly of the 
District of Columbia of June 20, 1872, and reversed it as 
to the remaining three counts, based on the Legislative 
Assembly Act of June 26, 1S73, one judge dissenting (A. 
56-84). Both parties sought and were granted appeals to 
this Court pursuant to Section 11-773 of the D. C. Code 
(1940). 


STATEMENT OF THE CASE, 
a. Proceedings Below. 

The District of Columbia filed against petitioner in the 
Municipal Court an information (A. 1) purporting to 
charge violations of the Acts of June 20, 1872, and June 26, 
1873, of the Legislative Assembly of the District of 
Columbia. 1 Specifically, it was charged that in violation 
of the Acts the petitioner, proprietor of a restaurant, has 
refused to serve certain prospective customers because they 
were Negroes. The trial court, however, quashed the in¬ 
formation prior to the arraignment of the defendant, re¬ 
ferring to its opinion in an earlier criminal case, Criminal 
No. 99150 in the Municipal Court, in which the defendant 
was charged by information with similar violations of the 
same Acts of the Legislative Assembly (A. 4-17). A copy 
of the court’s opinion in the prior case and a copy of an 
agreed statement of facts in that case were filed by the 
trial court as parts of the record in the instant case (A. 
4-17). 

i The text of both acts are set out in the Addendum of this brief at pages 
51-54. These are based on privately compiled codes, as there seems to be no 
official text in existence, nor any official record that they were in fact ever 
passed. 
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b. The Facts. 

For the purposes of this appeal, the facts may he taken 
as those set forth in the information (A. 1-3) and those 
general facts recited in the agreed statement of facts in the 
prior cases (A. 17-19), of which the trial court might prop¬ 
erly have taken judicial notice. These facts were ; 

1. John R. Thompson Company, Inc., the defendant be¬ 
low, is a corporation doing business in the District of Co¬ 
lumbia and is the owner and proprietor of a restaurant 
known as and numbered 725 Fourteenth Street, N. W., in 
the District of Columbia and that it holds a license for the 
conduct of such restaurant. On July 27,1950, the defendant 
refused to sell or serve food kept for sale at said restaiirant 
to three well behaved and respectable Negroes solely be¬ 
cause of their race and color (A. 1, 2, 3, 17, 18). 

2 . There is no official record of any attempted prosecu¬ 
tions for violations of the Legislative Assembly Act of June 
20,1S72, prior to the year 1950, but there were, in fact, four 
such prosecutions, all in 1S72. All resulted in convictions in 
the Police Court, but each was subsequently reversed or 
nolle prossed in the Supreme Court of the District of Co¬ 
lumbia. There was no further attempt to enforce this Act 
until 1950 (A. 18). 

3. There had been no attempt to prosecute under the 
Legislative Assembly Act of June 26, 1873, prior to 1950 

(a" 18). 

4. The records of the District of Columbia fail to show 
that any local restaurant or eating house ever filed with 
the Assessor for the District of Columbia a printed or 
other copy of its usual or common prices of food kept by it 
for sale, pursuant to the Legislative Assembly Act of June 
26, 1873, and no demands were ever made upon local res¬ 
taurants so to file by the Assessor or other Municipal Officer 
(A. 18). 
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c. Holdings Below. 

The defendant contended in both lower courts that the 
Acts of 1872 and 1873 were void; and that even assuming 
their original validity they vrere no longer in effect. The 
defendant argued that the Acts constituted general legisla¬ 
tion as distinguished from mere police regulations or 
municipal ordinances, and were, therefore, beyond the 
power of the Legislative Assembly to enact; that the Acts 
set up and applied unreasonable and abitrary classifications 
and distinctions, and were invalid for this reason; and that 
the Acts were void as an attempt to provide for the forfei¬ 
ture of restaurant licenses in the absence of express con¬ 
gressional authority for the enactment of such a provision. 
In support of its contention that, in any event, the Acts are 
no longer in effect, the petitioner contended that they had 
been repealed by subsequent legislation or by subsequent 
regulations; and that under existing law the Municipal 
Court has no jurisdiction to impose the penalty provided by 
the Acts. 

The trial court held that although the Acts of 1872 and 
1873 were valid when enacted, they were repealed by the 
Organic Act of June 11, 1878, (20 Stat. 102), which Act es¬ 
tablished a permanent form of government for the District 
of Columbia (A. 4-17). The trial court, therefore, quashed 
all counts of the information (A. 3-4). The Municipal Court 
of Appeals, one judge dissenting, reversed the judgment of 
the trial court in respect to those counts of the information 
'which were laid under the Act of 1S73. The judgment was 
affirmed with respect to the count laid under the Act of 1872 
(A. 55). Two judges of the Municipal Court of Appeals 
held that the Acts of 1S72 and 1873 were valid when 
enacted. One of the two judges held that both Acts are still 
in effect. The other member of the majority held that the 
Act of 1872 was repealed by the Act of 1873. The dissent¬ 
ing judge held that both Acts were void, being acts of 
general legislation and, therefore, beyond the power of the 
Legislative Assembly to enact (R. 56-84). 
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STATUTES AND REGULATIONS INVOLVED. 

Act of June 20, 1872 of the Legislative Assembly of 
the District of Columbia. This Act is set out in the 
Addendum to this brief at page 51. 

Act of June 26, 1873 of the Legislative Assembly of 
the District of Columbia. This Act is set out in the 
Addendum to this brief at pages 51-54. 

Act of Congress of February 21, 1871, 16 Stat. 419, 
Ch. 62, Section 18, providing as follows: 

Section 18. And be it further enacted, that the 
legislative power of the District shall extend to all 
rightful subjects of legislation within said District, 
consistent with the Constitution of the United States 
and the provisions of this Act, subject, nevertheless, 
to all the restrictions and limitations imposed upon 
States by the Tenth Section of the First Article of 
the Constitution of the United States; but all acts 
of the Legislative Assembly shall at all times be sub¬ 
ject to repeal or modification by the Congress of the 
United States, and nothing herein shall be construed 
to deprive Congress of the power of legislation over 
said District in as ample manner as if this law had not 
been enacted. 

Current District of Columbia Restaurant Regulations, 
promulgated April 1, 1942. These regulations qre set 
out in the Addendum of the brief at pages 54-61. 

STATEMENT OF POINTS. 

1 . Were the Acts of the Legislative Assembly of the 
District of Columbia of June 20, 1872, and June 26, 1873, 
void ah initio % 

2. If valid when enacted, have such Acts been repealed 
by subsequent legislation and regulations? 

3. Has the Municipal Court for the District of Columbia 
jurisdiction to impose the penalty provided by such Acts? 


I 


l 
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SUMMARY OF ARGUMENT. 

1. The Acts of the Legislative Assembly were Void ab initio. 

a. The Acts of the Legislative Assembly of the District 
of Columbia of 1872 and 1873 were void, being acts of 
general legislation as distinguished from mere police regu¬ 
lations or municipal ordinances and therefore beyond the 
power of the Legislative Assembly to enact. Under the 
Constitution the Congress could delegate to the Government 
of the District of Columbia only the power to make 
municipal or police regulations; the power to enact general 
legislation could not be delegated. The Acts of 1872 and 1873 
were clearly general legislation and therefore beyond the 
scope of the power of the Legislative Assembly. 

b. Without regard to Constitutional questions and limi¬ 
tations, the Acts of 1972 and 1873 were void as an attempt 
to provide for the forfeiture of licenses in the absence of 
express Congressional authority for the enactment of such 
a provision. The Acts of 1872 and 1S73 both provided 
that a violator should forfeit his license to do business, and 
made it unlawful for any officer of the District of Columbia 
to reissue the license for one year thereafter. The District 
of Columbia Government cannot provide for such a for¬ 
feiture of a license, without specific statutory authority 
to do so, and such authority was lacking in this case. 

c. The Act of the Legislative Assembly in question were 
void for the reason that they undertook to set up and apply 
unreasonable and arbitrary classifications and distinctions. 
Legislation and regulations must deal alike with all persons 
within their scope who are similarly situated. Classifica¬ 
tion for legislative purposes must have some reasonable 
basis upon which to stand. The Acts of 1872 and 1873, 
however, applied to some establishments while exempting 
others similarly situated; and there was no reasonable 
basis for this distinction. The petitioner is in a position 
to complain of the unreasonable distinction, for the reason 
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that if the petitioner’s business is subject to the Acts, and 
certain competing establishments are not, petitioner will 
be prejudiced. 


2. If They Were Ever Valid, the Acts of the Legislative 
Assembly are no Longer in Force. 

Assuming arguendo that the Legislative Assembly 
Acts of 1872 and 1873 were not void ab initio, they have 
been repealed by subsequent legislation or by subsequent 
regulations. Such repeal has been either specific or by 
implication. The Act of the Assembly of 1872 was repealed 
by the Act of 1873, which covered the same general subject 
matter, was inconsistent with the prior Act, and was 
intended to and did supersede the prior Act. Moreover, 
the Acts of 1872 and 1873 have both been repealed by the 
Organic Act of June 11, 1878 (20 Stat. 102), by the District 
of Columbia Code of 1901, Act of March 3, 1901 (31 Stat. 
1189), by the General License Law for the District of Co¬ 
lumbia, D. C. Code (1940), Section 47-2301, et seq. and the 
regulations made pursuant thereto by the Alcohol 
Beverage Control Act for the District of Columbia, 
approved January 24, 1934, D. C. Code (1940), Section 
25-101 et seq., and by administrative interpretation and ob¬ 
solescence. 


3. The Municipal Court for the District of Columbia Has 
No Jurisdiction to Impose the Penalty Provided. 

3. A part of the penalty provided by the Acts of 1872 
and 1873, is forfeiture of the license of a violator. The 
Municipal Court, however, has no jurisdiction to pronounce 
a sentence involving such a penalty. 
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ARGUMENT. 

I. 

THE ACTS WERE VOID AB INITIO. 

A. The Acts of the Legislative Assembly in Question Were 
Void, Being Acts of General Legislation as Distin¬ 
guished From Mere Police Regulations or Municipal 
Ordinances and Therefore Beyond the Power of the 
Legislative Assembly to Enact. 

The power and authority of the Legislative Assembly 
were derived from the Act of Congress of February 21, 
1871 (16 Stat. 419 Ch. 62) which created the Assembly. 
Specifically, the right of the Legislative Assembly to enact 
the two measures under review—if that right existed at 
all—flowed from Section IS of the Statute, which provided: 

Section 18. And be it further enacted, that the legis¬ 
lative power of the District shall extend to all rightful 
subjects of legislation within the said District, consist¬ 
ent with the Constitution of the United States and the 
provisions of this Act, subject, nevertheless, to all the 
restrictions and limitations imposed upon States by 
the Tenth Section of the First Article of the constitu¬ 
tion of the United States; but all acts of the Legislative 
Assembly shall at all times be subject to repeal or 
modification by the Congress of the United States, and 
nothing herein shall be construed to deprive Congress 
of the power of legislation over said District in as 
ample manner as if this law had not been enacted. 

It is settled that while the Congress may delegate to the 
Government of the District of Columbia the power to make 
municipal and police regulations, Congress, under the Con¬ 
stitution have exclusive legislative power over the District 
of Columbia, cannot delegate to the District the power to 
enact general legislation. In short, Congress can grant to 
the local Government only the powers ordinarily possessed 
by a municipality. Stoutcnburgli v. JIcnnick, 129 U. S. 141; 
Smith v. Olcott, 19 App. D. C. 61; Roach v. Van Riswick, 
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MacArthur & M. (11 D. C.) 171. This principle was 
recognized and accepted in the opinions of all three judges 
in the Municipal Court of Appeals and by counsel for the 
District of Columbia. 

The question of the extent to which Congress may dele¬ 
gate authority to a District of Columbia Government was 
carefully considered, and the cases touching the matter 
were reviewed, in an opinion of Corporation Counsel Ver¬ 
non E. West, dated July 8, 1947, and submitted to the Sub¬ 
committee on Home Rule and Reorganization, Committee 
of the District of Columbia of the House of Representatives, 
in connection with the testimony of Mr. West before the 
committee. This opinion is printed in full in the transcript 
of the Hearings before the Subcommittee on Home Rule 
and Reorganization of the Committee on the District of 
Columbia of the House of Representatives, 80th Congress, 
First Session, beginning at Page 240. The conclusion of 
the Corporation Counsel, both in his oral testimony (Hear¬ 
ings, p. 233 et seq.) and in his written opinion, was that the 
Congress could delegate to the government of the District 
of Columbia only the power to make municipal or police 
regulations; the power to enact general legislation could 
not be delegated. In his opinion, the Corporation Counsel 
stated: 

The question of the extent to which Congress may 
delegate authority to a District of Columbia govern¬ 
ment has been considered by the courts in a number of 
cases. The principal cases will be hereafter discussed. 

Section 8 of article I of the Constitution vests in the 
Congress of the United States the power “to exercise 
exclusive legislation in all cases whatsoever, over such 
District (not exceeding 10 miles square) as may, by 
cession of particular States, and the acceptance of 
Congress, become the seat of the Government of the 
United States”. It is well settled that the power of 
legislation vested in the Congress by the Constitution 
cannot be delegated. Panama Refining Co. v. Ryan 
(293 U. S. 388); Schcchter Poultry Corp. v. United 
States (295 U. S. 495). 
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But the grant of certain authority is not considered 
a delegation of legislative power. In the case of 
Stoutenburgli v. Hennick (129 U. S. 141), the Supreme 
Court of the United States, in considering the author¬ 
ity which Congress could lawfully delegate to the Leg¬ 
islative Assembly of the District of Columbia created 
in 1871, said: 

It is a cardinal principle of our system of govern¬ 
ment, that local affairs shall be managed by local 
authorities, and general affairs by the central au¬ 
thority; and hence while the rule is also fundamental 
that the power to make laws cannot be delegated, the 
creation of municipalities exercising local self-gov¬ 
ernment has never been held to trench upon that 
rule. Such legislation is not regarded as a transfer 
of general legislative power, but rather as the grant 
of the authority to prescribe local regulations, ac¬ 
cording to immemorial practice, subject of course to 
the interposition of the superior in cases of neces¬ 
sity. 

Congress has express power “to exercise exclu¬ 
sive legislation in all cases whatsoever” over the 
District of Columbia, thus possessing the combined 
powers of a general and of a State government in 
all cases where legislation is possible. But as the 
repository of the legislative power of the United 
States, Congress in creating the District of Colum¬ 
bia “a body corporate for municipal purposes” 
could only authorize it to exercise municipal pow¬ 
ers ; and this is all that Congress attempted to do. 

In the later case of Metropolitan R. R. Co. v. District 
of Columbia (132 U. S. 1), the Supreme Court said: 

It is undoubtedly true that the District of Colum¬ 
bia is a separate political community in a certain 
sense, and in that sense may be called a State; but 
the sovereign power of this qualified State is not 
lodged in the corporation of the District of Colum¬ 
bia, but in the Government of the United States. Its 
supreme legislative body is Congress. The subordi¬ 
nate powers of a municipal character which have 
been or may be lodged in the city corporation, or in 
the District Corporation, do not make those bodies 
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sovereign. Crimes committed in the District are not 
crimes against the District, but against the United 
States. 

i 

In the case of Roach v. Van RiswicJc, Mac Arthur & 
M. (11 D. C.) 171, the then Supreme Court of the Dis¬ 
trict (now the District Court of the United States for 
the District of Columbia) sitting in general term, in 
holding that an act of the legislative assembly declar¬ 
ing judgments rendered by that court to be liens on 
equitable interests in land was an act of legislation, 
and, therefore, void, said: 

Our conclusion, on the whole, is, that the act of the 
District declaring judgments rendered by this court 
to be liens on equitable interests in land, was an act 
of legislation which it was only competent for the 
Congress of the United States to pass, and was in 
itself totally inoperative and void, and the decree 
rendered by the court below must be reversed. 

In referring to the decision in the Roach case, the 
same court in a later opinion in the case of Cooper v. 
District of Columbia, Mac A. & M. (11 D. C.) 250, said: 

All that was decided there was that Congress had 
no right to bestow upon the legislative assembly of 
the District any powers which were not necessary 
for it as a municipality; but the decision expressly, 
in more than one place, declares that whatever was 
granted by Congress to the legislative assembly of 
the District, in respect to matters properly pertain¬ 
ing to municipal government, was a valid grant. 

In the case of Smith v. Olcott (19 App. D. C. 61), our 
present court of appeals referred, with approval, to 
the decision in the Roach case. 

In the case of United States v. May (2 Mac A. 512), 
the supreme court of the District had sustained an 
act of the legislative assembly for the prevention and 
punishment of abortion, but in that case, the sole ques¬ 
tion considered was whether the legislature acted with¬ 
in authority conferred in terms by Congress. Refer¬ 
ring to that case, the court, in the Roach case said: 



"We should agree with him in considering the sec¬ 
tion (Sec. 49 R. S.) comprehensive enough to confer 
the power, if Congress could do it. But 'whether 
Congress could confer the power, does not seem to 
have been discussed in that case and was not de¬ 
cided. The authority of Congress, not being ques¬ 
tioned, was, it is true, tacitly assumed. But even 
consistency does not require us to forebear from 
considering and deciding that question when now 
presented directly for the first time, although the 
conclusion we have reached would work a different 
result in a case similar to that of United States v. 
May. 

In the case of Smith v. Olcott (19 App. D. C. 61), the 
question turned upon the validity of an act of the legis¬ 
lative assembly fixing the rates to be charged by auc¬ 
tioneers on the sale of real property. Holding the act 
to be void, the court said: 

Congress has express power “to exercise exclu¬ 
sive legislation in all cases whatsoever,” over the 
District of Columbia, thus possessing the combined 
powers of a general and of a State government in all 
cases where legislation is possible. But as the re¬ 
pository of the legislative power of the United 
States, Congress in creating the District of Colum¬ 
bia “a body corporate for municipal purposes,” 
could only authorize it to exercise municipal powers. 

Applying this rule to the clause of the section, 
above quoted, we are of the opinion that its enact¬ 
ment was beyond the power conferred upon the Dis¬ 
trict assembly. 

It is not a mere local regulation within the scope 
of the powers ordinarily delegated to municipal cor¬ 
porations, but an attempt at the exercise of a gen¬ 
eral legislative power over the freedom of contracts. 

In the case of United States ex rel Daly v. MacFar- 
lan-d (28 App. D. C. 552), the court said: 

It is well settled that the District of Columbia has 
no legislative power, it being merely a municipal 
corporation bearing the same relation to Congress 
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that a city does to the legislature of the State in 

which it is incorporated. 

On February 2,1948, in his testimony at the Joint Hear¬ 
ings before the Subcommittees on Home Rule and Reor¬ 
ganization of the Senate and House Committees on the Dis¬ 
trict of Columbia, 80th Congress, 2nd Session, Mr; West 
reiterated the foregoing opinion. Mr. West stated (Joint 
Hearings, pp. 25-28): 

The Constitution provides that the Congress “shall 
exercise exclusive legislation over the seat of govern¬ 
ment”—the District of Columbia. It has certainly 
been held, of course, that Congress may delegate to a 
local government in the District the power to make 
municipal police regulations and to pass other ordi¬ 
nances of a similar character. It is also equally well 
settled that Congress may grant to any administrative 
or executive officer or board rather broad powers to 
make regulations under statutes which define the pur¬ 
pose and object of those regulations, setting forth the 
policy of Congress and placing limitations upon the 
exercise of the discretion imposed in the boards or offi¬ 
cers in whom that authority is transferred. But there 
is a long line of cases in the District of Columbia, 
headed by the Supreme Court of the United States, 
that Congress cannot delegate to any officer or board 
or to the government of the District of Columbia legis¬ 
lative powers. That is a power which Congress must 
exercise itself. i 

• •••••# 

Senator Ball. Mr. West, if I may interrupt right 
there: When we had this so-called Territorial govern¬ 
ment in 1871, did Congress at that time grant general 
legislative authority to that Government? 

Mr. West. No, sir. 

Senator Ball. It did not? 

Mr. West. Congress only granted the power that 
under the Constitution it could grant, and the Supreme 
Court held it could only grant and did only intend to 
grant to the Territorial form of government powers of 
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a purely municipal nature, and that Congress had no 
authority to grant that Territorial form of government 
powers of a general legislative nature. The Supreme 
Court held to that effect in the Stoutenburg v. Hennick 
case (129 U. S. 141); and it has been reiterated by the 
Supreme Court time and time again. 


Senator Ball. And, frankly, I cannot quite see where 
there is any clear legal line between municipal ordi¬ 
nances and general legislation. That is a pretty hazy 
line, you will agree. 

Mr. West. No, it is not. There is a difference be¬ 
tween a municipal function and a legislative function; 
for example, let us take a definition or definitions of 
the crime of murder. Now that is straight legislation 
and not a municipal ordinance. Under this proposal 
the District Council can change the definition of the 
crime of murder. It can change the definition of any 
crime in the District of Columbia. It may set up a new 
incorporation law for the District—I mean a law gov¬ 
erning the incorporation of a company. Those things 
are purely legislation; last July I submitted a memo¬ 
randum analyzing these various cases that are found 
in our courts, in which they held that certain acts of 
the Legislative Assembly (1871-74) were legislative 
in character and not within the power conferred. So 
I think that there is a clear line of demarcation. Then 
we also have a case in the court of appeals— (United 
States v. Celia, 37 App. D. C. 433). 

• **•**# 

* * * In that case the court said this: “ A municipal 
ordinance or police regulation is peculiarly applicable 
to the inhabitants of a particular place.” In other 
words, it is local in character—and then they distin¬ 
guished between those matters which would apply 
throughout the whole State. In other words, for ex¬ 
ample the crime of murder would be defined through¬ 
out the whole State and not be a purely municipal regu¬ 
lation. And I think you will find the authorities make 
that distinction rather clearly. 
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We think it plain that the views of the Corporation Coun¬ 
sel were entirely sound and fully supported by the author- 
lties." 


We thus reach the question whether or not the Acts of 
the Legislative Assembly which are here involved were 
within the constitutional authority of the Assembly.: Put¬ 
ting the matter concretely, were the Acts mere police or 
municipal regulations or ordinances, and therefore within 
the power of the Assembly to enact, or did they constitute 
general legislation which was beyond the authority of the 
Assembly? We submit that the Acts were clearly general 
legislation and therefore beyond the constitutional power 
of the Assembly. 

The Acts of 1872 and 1873 were civil rights legislation. 

This is held by all three judges in the Municipal Court of 
Appeals, Chief Judge Cayton at page 6 of the opinion (A. 
~*>o &t) Associate Judge Claggett, at page 21 (AT^rtr), and As¬ 
sociate Judge Hood at page 29 

These Acts defined and denounced a new offense. That 
is, they provided that the exercise of certain rights there¬ 
tofore enjoyed by restaurant proprietors and others should 
thereafter constitute a crime. Their purpose was to alter 
the mores of the people of the District of Columbia by leg¬ 
islative fiat. Specifically, their object was to impose upon 
the District of Columbia the principle or theory of social 


- Recognizing the Constitutional principle that the Congress cannot delegate 
to a District of Columbia Government the power to enact legislation, the House 
Subcommittee on Home Rule recommended that in the “Home Rule Bill” 
which it proposed: 

“the corporation of the District of Columbia be empowered to enact 
ordinances on local subjects such as are passed by municipal councils else¬ 
where in the United States to the extent such powers are now vested in 
the Board of Commissioners, which become law when passed without 
reference to or routine review by Congress; and that legislation of a 
general character such as that normally passed by State legislatures should 
be proposed by the corporation and referred to Congress for action. If 
such legislation is approved by joint resolution of Congress and approved 
by the President of the United States, it would be an enactment of the 
District of Columbia as applied to the District of Columbia only.” (Report 
of the Subcommittee on Home Rule and Reorganization, Committee on 
the District of Columbia of the House of Representatives on H. R, 6227, 
80th Congress, Second Session, April 15, 1948, page 7) 
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equality. 3 They did not attempt to regulate pre-existing 
rights or duties but rather to create and enforce new rights 
and duties, general in nature. In so doing, the Acts im¬ 
posed upon restaurant owners and others a duty to sell to 
all and thus interfered with their freedom to contract or 
not to contract with whom they pleased. The Acts were no 
more municipal ordinances or police regulations than was 
the Civil Eights Act of 1875 containing similar provisions, 
which was enacted by the Congress (18 Stat. 335). 4 

Both the Civil Rights Act of 1875 and the Acts of 1872 
and 1873 undertook to promulgate a policy of social equal¬ 
ity and enforce it by criminal penalties. “The essentials 
of the legislative function are the determination of the leg¬ 
islative policy and its formulation and promulgation as a 
defined and binding rule of conduct”. Yakus v. United 
States, 321 U. S. 414, 424. If the Assembly could exercise 
the legislative function by promulgating a policy of social 
equality and enforcing “civil rights” by criminal penalties, 
then it is difficult to see why the Assembly could not have 
passed Acts setting up a complete criminal code for the 
District of Columbia. The difference between the offense 
of murder and the offense created and denounced by the 
Acts of 1S71 and 1872 is only one of degree. 

The courts have held in many cases that attempted regu¬ 
lations, analogous to the Acts of 1872 and 1S73, constituted 
general legislation and not police regulations or municipal 
ordinances. 

In Roach v. Van Riswick, MacArthur & M. (11 D. C.) 171 
the Supreme Court of the District of Columbia, now the 

3 In this connection it should be noted that the Acts, in effect, prohibited 
discrimination against women, upon the ground of sex. If the Acts are still 
in force separate “men’s bars”, which exclude unescorted ladies, are illegal. 

■* Section 1 of that Act provided: 

“Section 1. That all persons within the jurisdiction of the United 
States shall be entitled to the full and equal enjoyment of the accommoda¬ 
tions, advantages, facilities and privileges of inns, public conveyances 
on land or water, theaters, and other places of public amusement; sub¬ 
ject only to the conditions and limitations established by law, and appli¬ 
cable alike to citizens of every race and color, regardless of any previous 
conditions of servitude.” See Civil Rights Cases, 109 U. S. 3. 
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United States District Court, sitting in general term, held 
that an act of the Legislative Assembly declaring judg¬ 
ments rendered by that court to be liens on equitable in¬ 
terests in land was an act of legislation and therefore void. 
Again in Smith v. Olcott, 19 App. D. C. 61, this Court held 
that an act of the Legislative Assembly fixing the rate of 
charges by auctioneers for selling real estate in the District 
at public auction was void. The court said, 19 App. D. C. 
at 75, 76: 

Congress has express power “to exercise exclusive 
legislation in all cases whatsoever,” over the District 
of Columbia, thus possessing the combined powers of 
a general and of a State government in all cases where 
legislation is possible. But as the repository of the 
legislative power of the United States, Congress in 
creating the District of Columbia “a body corporate 
for municipal purposes,” could only authorize it to 
exercise municipal powers. ; 

Applying this rule to the clause of the section, above 
quoted, we are of the opinion that its enactment was 
beyond the power conferred upon the District 
assembly. 

It is not a mere local regulation within the scope of 
the powers ordinarily delegated to municipal corpora¬ 
tions, but an attempt at the exercise of a general legis¬ 
lative power over the freedom of contracts. 

It is essentially different from the power exercised 
in other parts of the act in the matter of regulating 
the occupation of auctioneers, and laying a license tax 
upon the same. 

It also differs from those enactments, frequently 
made by municipal bodies under special delegations of 
power, which regulate the charges, by fixing a maxi¬ 
mum rate, of all persons engaged in certain particular 
callings, as for example, hackmen who make special 
use of the public streets and places in the pursuit of 
their regular calling. 

It will be observed that the regulation in question 
does not undertake to fix a maximum rate of charges 
for auctioneers, leaving parties free to contract for 
less if they see proper, but undertakes to prescribe one 
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absolute, invariable charge for all sales of real estate. 
In this respect it resembles an act prescribing the fees 
of public officers, for official services compulsorily- 
rendered, and which, as a matter of sound public 
policy, are not permitted to become the subject of 
special contract. 

This resemblance is increased by the terms of sec¬ 
tion 15 which provides that “no person whatsoever 
shall sell at auction * * * without having first obtained 
a license therefor,” and contains no exception permit¬ 
ting an owner to sell his own property at a particular 
auction sale, where such acts of sale do not constitute 
a business. 

In Coughlin v. District of Columbia, 25 App. D. C. 251, 
this Court considered the validity of a police regulation 
promulgated by the Commissioners of the District of 
Columbia in 1905, requiring the removal by individual citi¬ 
zens of snow and ice from the sidewalks within the fire 
limits and providing a penalty for failing to do so. This 
Court held that although the Congress had granted to the 
Commissioners broad authority to regulate, 5 the ordinance 
in question was void. This Court said, 25 App. D. C. at 
254: 


But it is very clear that even under this broad grant 
of authority, which empowers the commissioners to 
make all such reasonable and usual police regulations, 
in addition to those already made under the act of 
1SS7, as they might deem necessary for the protection 
of lives, limbs, health, comfort, and quiet of all persons 
and the protection of all property within the District 
of Columbia, it is regulation, not legislation, that is 
authorized; the reasonable regulation of the exercise 
of right, not the imposition of a duty; the usual police 
regulation for the maintenance of public order, not the 
levying of a tax either in the way of enforced labor or 
in the way of the purchase of materials for sprinkling 
the sidewalks. (Emphasis supplied.) 

5 The Act of Congress which purported to delegate power to the Commis¬ 
sioners, Joint Res. of Feb. 2G, 1S92, (27 Stat. 394) was as broad in its 
sphere as Section 18 of the Act of Congress of Feb. 21, 1871, upon which the 
District of Columbia relies as authority for the Acts of 1872 and 1873. 



19 


The reasoning of Coughlin v. District of Columbia, was 
specifically approved by this Court in Patrick v. Smith , 60 
App. D. C. 6, 45 F. 2d 924. 

As we have said, the Acts of 1872 and 1873 did not regu¬ 
late existing rights; they created new rights and imposed 
new duties. One member of the majority in the Court 
below concedes this fact. Associate Judge Clagett at page 
21 of the opinion (A. 76), says: 

“I have no doubts that the acts did confer new rights 
not created by the Thirteenth, Fourteenth and Fif¬ 
teenth Amendments or by any legislation enacted by 
Congress pursuant to those amendments. I think it 
merely begs the question to claim that they do not.” 

Under the test suggested by this Court in the Coughlin 
case, therefore, they were clearly legislation and not 
regulations. 

United States v. Celia , 37 App. D. C. 433, was a prosecu¬ 
tion in the name of the United States for violation of the 
so-called District of Columbia “Bucket Shop Act” (35 
Stat. 670). The defendant contended that since the Act 
was in the nature of police or municipal regulation, the 
prosecution should have been in the name of the District 
of Columbia. This contention was based upon a statute 
(31 Stat. 1340 Ch. 854) providing that 

“prosecutions for violations of all police or municipal 
ordinances or regulations, and for violation of all 
penal statutes in the nature of police or municipal reg¬ 
ulations, where the maximum punishment is a fine 
only, or imprisonment not exceeding one year, shall be 
conducted in the name of the District of Columbia and 
by the city solicitor or his assistants.” 

This Court, however, rejected the contention, saying at 
pages 435 and 436 of 37 App. D. C.: 

Looking to the context, and having in mind the prob¬ 
able intent of Congress, what is the scope of the words 
“penal statutes in the nature of police or municipal 
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regulations,’’ as used in the statute under considera¬ 
tion? A municipal ordinance or police regulation is 
peculiarly applicable to the inhabitants of a particular 
place; in other words, it is local in character. While 
municipal ordinances or police regulations are binding 
upon the community affected by them, they do not 
emanate from the supreme power of the state, which is 
the exclusive source of all general legislation. Bald¬ 
win v. Philadelphia, 99 Pa. 170; Rutherford v. Swink, 
96 Tenn. 564, 35 S. W. 554. When, therefore, Congress 
required prosecutions for violations of statutes in the 
nature of police or municipal regulations to be in the 
name of the District of Columbia, it undoubtedly had 
in mind such local regulations as w’ere peculiarly 
applicable to conditions here existing. It did not, we 
think, intend to require or permit prosecutions under 
general penal statutes to be in the name of the District 
of Columbia, even though the territorial scope of such 
statutes was restricted to the District. A statute 
making it an offense for a motor vehicle to exceed a 
certain limit of speed within the city limits would 
clearly be a penal statute in the nature of a police 
regulation. Such a statute would be designed to regu¬ 
late the speed of motor vehicles in accordance with the 
requirements of local conditions. The bucket shop 
statute under consideration, however, is of a different 
character. We find that statute in the chapter of the 
Code devoted to crimes and punishments, and in a sub¬ 
chapter governing offenses against public policy. The 
commission of the offense would be as much against 
public policy in one place as in another; in other 
words, while the statute is local in its application, it 
deals with a subject-matter general in character. Ad¬ 
mittedly, a prosecution for a second offense under the 
act must be in the name of the United States, since the 
punishment for such an offense may be imprisonment 
for five years. No reason is apparent why a prosecu¬ 
tion for a first offense should not also be in the name 
of the United States. Moreover, this statute does not 
purport to regulate the business of bucketing, but, on 
the contrary, is designed absolutely to prohibit it. 
While the authority to enact such a statute may be 
ascribed to the police power, as indeed may be the 


authority to enact all criminal statutes, we think, 
nevertheless, that the act is something more than one 
in the nature of a police or municipal regulation; that 
it creates and denounces a general offense, and hence 
that prosecution thereunder was rightly commenced in 
the name of the United States. 

The opinion in the Celia case was written by Mr. Justice 
Robb. Comparison of that opinion with the opinion of the 
court in Johnson v. District of Columbia, 30 App. D. C. 520, 
written by the same judge, clearly illustrates the distinc¬ 
tion between a police regulation and an act of general legis¬ 
lation. In the Johnson case, this Court sustained an act 
of the Legislative Assembly approved August 23, 1871, 
forbidding cruelty to animals, holding that the sections of 
the Act in question were “mere police regulations, and 
therefore within the scope of powers delegated to the 
municipality by Congress. Stoutenburgh v. Hennick, 129 
U. S. 141, 32 L. ed. 637, 9 Sup. Ct. Rep. 256; Smith v. Olcott, 
19 App. D. C. 61”. It is plain that the court found that 
the acts relating to cruelty to animals were analogous to a 
traffic regulation, which as Mr. Justice Robb said in his 
opinion in the Celia case, “would clearly be a penal statute 
in the nature of a police regulation.” Or, in the language 
of this Court in Coughlin v. District of Columbia, 25 App. 
D. C. 251 at 254, the prohibition of cruelty to animals was 
“the reasonable regulation of the exercise of right”— 
that is the right of an owner of an animal to discipline: and 
control the animal by the use of reasonable means and 
measures—and it was “not the imposition of a duty”. 

In District of Columbia v. Sayillc, 1 MacArthur (8 D, C.) 
581, the Supreme Court of the District of Columbia held 
invalid an act of the Legislative Assembly of June 23, 1873, 
entitled “An Act To Regulate Shows and Exhibitions in 
the Sale and Disposal of Seats”. The particular section 
of the act involved forbade the proprietor of a theater, 
after the doors of such theater were opened for the recep¬ 
tion of spectators, to sell tickets so as to reserve particular 
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seats or to mark or describe as reserved or taken any seats 
which had not been reserved by the sale of tickets therefor 
previous to the opening of the doors. The Court said at 
page 583: 

In short, the provision is, that when the doors of the 
v theater are opened for the reception of spectators, 

^ wlioever purchases a ticket to enter the same may 

plant himself in any unoccupied seat he can discover, 
unless the proprietor can convince him that the seat he 
had selected had been sold prior to the time of opening 
the doors of the theater for the reception of spectators, 
or at least before the commencement of the exercises, 
and this without reference to the fact whether the spec¬ 
tator purchased a ticket for twenty-five cents, or wheth¬ 
er he paid the price of the most desirable seat in the 
house. ... The provisions of the act are attempted to 
be justified on the ground that it is a mere police regu¬ 
lation, and as such, within the power of the late Legis¬ 
lative Assembly to enact. We are all of the opinion 
that the Act has nothing whatever of the character of 
a police regulation, but on the contrary that it is an 
unwise, vexatious and unlawful interference with the 
rights of private property.... The information filed 
in this case should be quashed. 

It will probably be argued here by the District of Colum¬ 
bia, as it was below, that the Acts of 1872 and 1873 could 
have been passed in the exercise of the “police power,” 
and that they were therefore “police regulations”. The 
argument is beside the point and involves a non sequitur. 
The question is, w T hether the acts are police regulations 
which the Assembly could enact, or general legislation 
which it could not. Even assuming that such measures 
could have been enacted by the Congress in the exercise 
of its “police power” it does not follow that they were 
“police regulations”. The authority to enact all criminal 
statutes is derived from the police power; indeed the police 
powder in its broadest sense includes all legislation and al¬ 
most every function of civil government. United States v. 
Celia, 37 App. D. C. 433, 436; Southivestern Tel. & Tel. Co. 
v. City of Houston, 256 Fed. 690, 693, 694. Surely it would 
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not be contended that the statute against murder, enacted 
of course pursuant to the police power, is a police regula¬ 
tion. 

An indication of Congressional thought as to what con¬ 
stitutes a police regulation may be found in the District of 
Columbia Code of 1901, Act of March 3, 1901, 31 Stat. 1189. 
Section 1636 of that Code repealed existing acts and regu¬ 
lations, with eleven exceptions. The third exception ex¬ 
empted from repeal “acts and parts of acts relating to . . . 
police regulations ... ”, yet the eighth exception exempted 
from repeal nine Acts of Congress regulating pharmacy, 
dentistry, medicine and other businesses as well as “gen¬ 
erally, all acts or parts of acts relating to medicine, den¬ 
tistry, pharmacy, the commitment of the insane to the Gov¬ 
ernment Hospital for the Insane in the District of Colum¬ 
bia, the abatement of nuisances, and public health.” 

Had Congress believed that a “police regulation” was 
any act which might have been passed in the exercise of the 
“police power” the eighth exception would have been un¬ 
necessary, for every act there specified was clearly passed 
in the exercise of the police power and would have been 
saved by the third exception. 

From the foregoing paragraphs we do not wish to be 
understood as suggesting that the Acts of 1872 and 1873 
could have been passed by the Congress in the legitimate 
exercise of its police power. On the contrary we think it 
plain that the Acts were not within the scope of the police 
power, that is that they were not related to the public 
health, order, morals or safety. The plain and inescapable 
fact is that the Acts were passed to impose a social theory 
upon the people of the District of Columbia. They were 
not passed to protect anyone from danger, to prevent dis¬ 
order or to improve or protect the health or morals of any 
one. That is the fact, and it cannot be changed by any 
amount of ex post facto rationalization. We may add that 
restaurants and other eating and drinking places had ex¬ 
isted in the District of Columbia for seventy-five years 




prior to the passage of the Acts in question. They have 
existed for seventy-five years since the Acts fell into com¬ 
plete disuse. At no time during that period of one hundred 
and fifty years has there been evidence, or even a sugges¬ 
tion, that the public health, safety, order and morals were 
being undermined and were in jeopardy because civil rights 
legislation was not in force against the proprietors of res¬ 
taurants. 

Chief Judge Cay ton, one of the two judges of the court 
below who thought that the Acts of 1872 and 1873 were 
valid when enacted, reasoned that they were mere “local 
regulation, defining and assuring the observance of existing 
rights of citizens within the local jurisdiction”. In other 
words, apparently he thought that the Acts were police 
regulations analogous to traffic ordinances or health regu¬ 
lations. With all respect, we submit that we have demon¬ 
strated the unsoundness of this argument. On the other 
hand, the other member of the majority, Associate Judge 
Clagett, stated in a separate opinion that the “true test 
* * * is whether the Act or regulation is really local * * * . 
And judged by this test, I am forced to the conclusion that 
these Acts were truly municipal. They would, of course, 
affect visitors to the city, but the same is true of all impor¬ 
tant police regulations. They affected no national inter¬ 
est; they did not interfere with interstate commerce; they 
interfered with no right of the states; they were local in 
every sense of the word.” Again with great respect, it is 
submitted that if the Acts of the Legislative Assembly are 
to be judged by this test, then the powers of the Assembly 
were virtually unlimited. The statute defining and pun¬ 
ishing the crime of murder would likewise be “local” with¬ 
in the meaning of this rule, as would the entire present 
Code of Laws for the District of Columbia. Yet we think 
it would hardly be contended that the Legislative Assembly 
was empowered to enact the present D. C. Code merely be¬ 
cause its geographic scope is limited to the District. 


25 


In this connection we refer again to the language used in 
this Court in United States v. Celia, 37 App. D. C. 433, 435, 
436: 

When, therefore, Congress required prosecutions for 
violations of statutes in the nature of police or munic¬ 
ipal regulations to be in the name of the District of 
Columbia, it undoubtedly had in mind such local regu¬ 
lations as were peculiarly applicable to conditions here 
existing. It did not, we think, intend to require or 
permit prosecutions under general penal statutes to 
be in the name of the District of Columbia, even though 
the territorial scope of such statutes was restricted to 
the District. A statute making it an offense for a 
motor vehicle to exceed a certain limit of speed within 
the city limits would clearly be a penal statute in the 
nature of a police regulation. Such a statute would 
be designed to regulate the speed of motor vehicles in 
accordance with the requirements of local conditions. 
The bucket shop statute under consideration, however, 
is of a different character. We find that statute in the 
chapter of the Code devoted to crimes and punish¬ 
ments, and in a sub-chapter governing offenses against 
public policy. The commission of the offense would be 
as much against public policy in one place as in an¬ 
other; in other words, while the statute is local in its 
application, it deals with a sub-matter general in char¬ 
acter. (Emphasis added) 

As an illustration of the confusion caused by the denom¬ 
ination of the representative body as a “Legislative As¬ 
sembly” we have the inconsistency in Judge Clagett’s opin¬ 
ion that, after characterizing the Acts as mere regulations 
or ordinances, he later says at page 21 of the- opinion (A. 
76): | 

But I have concluded that the acts, conferring new 
rights as they did, were constitutional and valid. I so 
conclude because it is axiomatic that an act of a legis¬ 
lature is presumed to be constitutional, and I have 
heard no argument which overcomes this presumption. 
(Emphasis supplied) 
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It is submitted that the conclusion reached by Associate 
Judge Hood in his dissenting opinion is entirely sound. 
Judge Hood said at page 29 of the opinion (A 5 .%4): 

* * # I think we must hold that the legislative power 
of the legislative assembly was limited to the passage 
of police regulations and municipal ordinances, and I 
understand my colleagues, as well as counsel for the 
District, to agree, at least to some extent, with this 
conclusion. 

While the distinction between general legislation and 
police or municipal regulation is not always clear, it 
seems rather obvious to me that the legislation here in 
question was civil rights legislation, rising to a higher 
plane or dignity than mere regulation of restaurants 
and other places of public entertainment. The many 
cases, both federal and state, dealing with civil rights 
legislation, make it plain that such legislation concerns 
itself with rights rather than regulation, although such 
rights may be guaranteed or enforced through regula¬ 
tion. 

Certain briefs filed with us assert that legislation of 
this type has been commonly enacted by municipalities, 
but no case is cited upholding the enactment of civil 
rights legislation by municipal ordinance. In the only 
case I have found where a municipality attempted to 
pass such a regulation, it was held to be beyond the 
power of the city. Nance v. Mayflower Tavern, Inc., 
106 Utah 517, 150 P. 2d 773. 

If, as I read the cases, the legislative assembly was 
limited in its legislative power to the enactment of 
police and municipal regulations, and if, as I believe, 
the enactments in question cannot be properly classi¬ 
fied as such, then it follows that such enactments were 
ineffective. * * # 

Nance v. Mayflower Tavern, Inc., 106 Utah 517,150 P. 2d 
773, cited by Judge Hood, is precisely in point. That case 
was an action to recover damages for the defendant’s re¬ 
fusal to serve food to the plaintiff when the plaintiff pre¬ 
sented himself at the defendant’s restaurant in Salt Lake 
City. The plaintiff alleged that at the time of the refusal 
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there was in full force and effect in Salt Lake City ^n ordi¬ 
nance which provided: 

The door or doors of every restaurant shall be and re¬ 
main unlocked and unfastened during all the time any 
person or persons, including the keeper, or any em¬ 
ployee is therein, and during such time no orderly per¬ 
son shall be refused admission thereto. 

The court held this ordinance invalid as being beyond the 
legislative power of the city. The court said, 61 Utah 519- 
21 : 

If the ordinance were designed as a “civil rights,’ meas¬ 
ure to compel all operators of restaurants to serve all 
orderly people, it would be void as being beyond the 
legislative power which has been delegated to the city 
which enacted it. * * * ' 

The legislative grant of power upon which the plaintiff 
relies to support his contention that this ordinance as 
he construes it would be within the delegated power of 
the city is Section 15-8-39, U.C.A. 1943. This section 
grants to cities the power to “license, tax and regulate 

* * * restaurants, eating houses, lodging houses, * * * 
The Constitution, Article XI, Sec. 5, grants to cities 
forming charters pursuant to the procedure outlined 
in Section 5 of Article XI the power to exercise “all 
powers relating to municipal affairs, and to adopt and 
enforce within its limits, local police, sanitary and sim¬ 
ilar regulations not in conflict with the general law 

# * * >> 

Neither the statute nor the Constitution authorized 
municipalities to legislate in regard to civil rights 
* * # . The power to enact civil rights legislation is 
not granted in express words either by constitution or 
by statute, nor is it necessarily or fairly implied as 
incident to the powers expressly granted. Likewise, 
it cannot be held to be essential to the accomplishment 
of the declared objects and purposes of the corpora¬ 
tion, or as Dillon states “indepensable” to the accom¬ 
plishment of the declared object. We therefore hold 
that cities have no power to enact such civil rights leg¬ 
islation. 
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We submit that the reasoning and the language of the 
Utah court are applicable to the case at bar. The Acts of 
1S72 and 1873 were, and were intended to be, civil rights 
legislation; and as such they were beyond the power of the 
Legislative Assembly. 

B. The Acts of 1872 and 1873 Were Void as an Attempt to 
Provide for the Forfeiture of Licenses in the Absence 
of Express Congressional Authority for the Enactment 
of Such a Provision. 

The Acts of 1872 and 1S73 both provided that a violator 
should forfeit his license to do business, and made it un¬ 
lawful for any officer of the District of Columbia to reissue 

the license for one vear thereafter. We submit that even 

•/ 

without regard to constitutional questions and limitations, 
these provisions were beyond the power of the Legislative 
Assembly. 

Section IS of the Act of Congress of February 21, 1871 
(p. 9 above), which defined the authority of the Legislative 
Assembly, purported to confer upon the Assembly general 
power to legislate upon all rightful subjects, and other sec¬ 
tions of the Act conferred certain specific powers upon the 
Assembly; but neither Section 18 or any other provision 
of the Act authorized the Assembly to provide for the for¬ 
feiture or revocation of licenses. Apart from the restric¬ 
tive construction which as we have seen must be placed 
upon the grant of powers embodied in Section 18, so as to 
bring it within constitutional limitations, it is clear from 
the cases in the District of Columbia that such general dele¬ 
gation of power to the Government of the District of Co¬ 
lumbia will not sustain regulations providing for the revo¬ 
cation of licenses or restricting the right of licensees to 
pursue their callings. 

In United States ex rel Daly v. MacFarland, 2S App. D. C. 
552, this Court held invalid a regulation promulgated 
by the Commissioners of the District of Columbia 
which provided for the revocation of a plumber’s license 
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under certain circumstances. While the Court found that 
the Commissioners had statutory authority to license 
plumbers and to regulate the business of plumbing, the 
Court nevertheless held that the Commissioners Jiad no 
authority to promidgate and enforce the regulation pro.- 
viding for the revocation of a plumber’s license, since the 
statute contained no express provision for such revocation. 
The Court said, 28 App. D. C. 561, 562: 

It will be observed that these Acts taken together are 
comprehensive, and cover not only the licensing of 
plumbers and the practice of plumbing, but also spe¬ 
cify the authority of the Commissioners in respect 
thereto. The constitutional guaranties of the liberty 
and property of the individual undoubtedly include 
and protect him in the exercise of his right to earn his 
living by following a lawful calling, and this right is 
subject only to reasonable control. That such a license 
as was revoked in this case is a species of property 
goes without saying. The right to forfeit this prop¬ 
erty by the revocation of the license must clearly ap¬ 
pear, or it must be held not to exist. Judge Dillon says 
(sec. 345): 

“A corporation, under a general power to make by¬ 
laws, cannot make a by-law ordaining a forfeiture 
of property. To warrant the exercise of such an 
extraordinary authority by a local and limited juris¬ 
diction, the rule is reasonably adopted that it must 
be plainly, if not, indeed, expressly, conferred by the 
legislature.” 

Certainly such power will not be presumed to exist 
in statutes in restraint of the ordinary and legitimate 
avocations of life, avocations in which the mass of 
human toilers gain their livelihood and contribute to 
the welfare and happiness of society. In Greater New 
York Athletic Chib v. Wurster, supra, the cour:t held 
that a grant of power to abridge and curtail the exer¬ 
cise of the right of the individual to engage in or pur¬ 
sue a business or calling lawful in itself can only be 
justified and sustained on the theory that the exercise 
of such power is necessary to the public welfare and 
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safety, and such power cannot be presumed, but must 
be clearly expressed. 

In State, Sta-ates, Prosecutor, v. Washington, 44 
N.J.L. 605, 43 Am. Rep. 402, it was held that under the 
charter of the borough prescribing one penalty, the 
borough had no authority to enlarge upon that penalty 
by providing in an ordinance for a forfeiture of a li¬ 
cense for breach of condition mentioned therein. The 
court observed that any reasonable doubt as to the ex¬ 
istence of the power to deprive an individual of a valu¬ 
able franchise should be resolved against the exercise 
of such power. 

In the case of State ex rel. Heise v. Columbia, 6 Rich. 
L. 404, an ordinance of the town council, declaring that 
any retailer who should sell or give any spirituous 
liquors to a slave without a written permit should for¬ 
feit his license, was held void as being in excess of the 
penalty imposed for the violation of the town ordi¬ 
nances under the act of incorporation. 

In United States ex rel . Krch v. Ingham, 38 App. D. C. 
379, this Court said, at page 3S0: 

The sole question presented is whether more than 
one solicitor’s license may be issued to one person, un¬ 
der the provisions of sec. 655 of the Code [31 Stat. at 
L. 1293, chap 854]; in other words, whether it was 
intended by that section to limit and restrict the activi¬ 
ties of an insurance solicitor to a single company. The 
calling of such a solicitor being lawful and subject only 
to reasonable regulation, the intent of the law making 
power to abridge or curtail the exercise of the right to 
pursue that calling ought clearly to appear, and not be 
presumed. United States ex rel. Daly v. MacFarland, 
28 App. D. C. 552; Drake v. United States, 30 App. 
D. C. 312. 

See Patrick v. Smith, 60 App. D. C. 6, 45 F. 2d 924, hold¬ 
ing that authority in the Public Utilities Commission to 
require a hacker to furnish a bond or indemnity insurance 
or a statement of financial responsibility, in order to secure 
a license to operate a taxicab, would not be implied from 
a broad statutory grant of power to the Commission. See 
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also Hutchins Mutual Insurance Co,, v. Hazen, 70 App: D. C. 
174, 105 F. 2d 53. j 


C. The Acts of the Legislative Assembly in Question Were 
Void for the Reason That They Undertook to Set Up 
and Apply Unreasonable and Arbitrary Classifications 
and Distinctions. 


It is of course fundamental that legislation and regula¬ 
tions must deal alike with all persons within their scope 
who are similarly situated. Classification for legislative 
purposes must have some reasonable basis upon which to 
stand. Thus the legislature might fix the age at which per¬ 
sons should he deemed competent to contract for them¬ 
selves, hut no one would claim that competency to contract 
could be made to depend upon stature or color of the hair. 
Such a classification for such a purpose would be arbitrary 
and unreasonable and therefore invalid. By the same 
token, although the legislature may exempt certain persons 
from the scope of a penal statute, such an exemption must 
be based upon some reasonable classification, and may not 
be arbitrary so as to confer a special privilege upon one 
while denying it to another. A statute which regulates A 
may not exempt B unless the exemption rests upon some 
difference between A and B, which furnishes a reasonable 
basis for the classification. Truax v. Corrigan, 257 U. S. 
312; Gulf, C. & S. F. R. Co. v. Ellis, 165 U. S. 150; Yick Wo 
v. Hopkins, 118 U. S. 356; Power Mfg. Co. v. Saunders, 274 
U. S. 490; Compare Barhier v. Connolly, 113 U. S. 27. 

Tested by these fundamental principles, the Acts of 1872 
and 1873 were invalid. The Act of 1872 applied to restau¬ 
rants, hotels, ice cream saloons, soda fountains, barber 
shops and bath houses. Bar rooms which were not in hotels 
were not subject ot the Act. What reasonable basis could 
there be, for requiring the keeper of a bar in a hotel to 
conform to the Act, while exempting the keeper of the bar 
next door, which was not connected with the hotel? Fur¬ 
thermore, what reasonable ground could exist for applying 




the Act to an ice cream saloon or soda fountain but not 
to the bar room next door? 

That the exemption of bar rooms from the Act of 1872 
was prejudicial to restaurants and hotels cannot be denied. 
Had the Act been enforced against them, no hotel or restau¬ 
rant could have sold liquor in competition with bar rooms. 
Hotels and restaurants would have had social equality 
while bar rooms had the business. 

Apparently recognizing that the omission of bar rooms 
from the Act of 1872 was inequitable and unreasonable, the 
Act of 1873 specifically included them. This Act, however, 
did not apply to hotels and was therefore subject in 
another way to the same vice found in the previous Act. 
Moreover, no valid reason appears why the proprietors of 
restaurants, eating houses, bar rooms, ice cream saloons 
and soda fountain rooms should be made subject to the 
Act, while the proprietors of butcher shops, grocery stores, 
dry goods stores, hardware stores and other purveyors of 
necessaries were exempt. If the purveyor of soda water 
is required to sell to all comers under penalty of the law, 
then why should the same rule not apply to one who sells 
meat or potatoes or milk or clothes or kitchen utensils? If 
the object of the Act was to protect and maintain the 
health, safety and morals of the community, was free 
access to soda water more important to this end than free¬ 
dom to purchase meat, bread and clothing? 

n. 

ASSUMING ARGUENDO THAT THE LEGISLATIVE 
ACTS OF 1872 AND 1873 WERE NOT VOID, THEY 
HAVE BEEN REPEALED BY SUBSEQUENT LEG¬ 
ISLATION OR BY SUBSEQUENT REGULATIONS. 

We believe that we have demonstrated that the Acts of 
1S72 and 1873 were void. Assuming for the purpose of 
argument, however, that they were valid when enacted, it 
is plain that they have been repealed either specifically or 
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by implication by subsequent legislation or subsequent 
regulations. 

A. The Act of the Assembly of June 20,1872 Was Repealed 
By the Act of June 26, 1873. 

The information charging appellee was in four counts. 
The first count was based upon the Legislative Act of June 
20, 1872, and the second, third and fourth upon the Legis¬ 
lative Act of June 26, 1873 (A. 18-19). Each count follows 
the language of the particular Act involved (A 1-3). The 
first count charges that the defendant refused to sell food 
kept for sale in its restaurant to three well-behaved and re¬ 
spectable persons of the Negro race solely because of their 
race and color. The second count charges refusal to sell to 
three well-behaved and respectable persons. The third 
count charges refusal to accommodate the same three per¬ 
sons, describing them as well-behaved and respectable. The 
fourth count charges that the restaurant proprietor failed, 
declined , objected , and- refused to treat the same three per¬ 
sons, , who were well-behaved and respectable persons, as 
other well-behaved, persons were treated. 

The Acts of 1872 and 1S73 covered the same subject and 
were alike with few exceptions. Both required the pro¬ 
prietors of restaurants to post prices. The 1872 Act pro¬ 
vided that the penalty for non-compliance with this pro¬ 
vision should be a fine of not less than twenty dollars or 
more than fifty dollars. Under the 1S73 Act the penalty 
for the same violation was a fine of one hundred dollars 
and the forfeiture of the violator’s license. The 1872 Act 
applied to hotels, barber shops and bath houses, but they 
were eliminated in the 1873 Act. The 1872 Act referred to 
“restaurants” and other specified establishments while the 
1873 Act referred to “licensed restaurants” and other 
licensed establishments. The 1872 Act required propri¬ 
etors of specified establishments “to sell to any respectable 
well-behaved person without regard to race, color or other 
condition of servitude”. The 1S73 Act required service 
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“to any respectable well-behaved person”, and did not 
refer to race, color or previous condition of servitude. 

The substance of the two acts was thus substantially the 
same. They covered the same general subject matter in 
almost identical language with the same intent and pur¬ 
pose. The 1873 Act, however, was inconsistent with the 
Act of 1S72, in that the latter Act increased the penalty for 
failure to post prices and eliminated three types of estab¬ 
lishments covered by the Act of 1872. Moreover, the Act 
of 1S73 provided “that all acts and parts of acts incon¬ 
sistent herewith are hereby repealed.” 

From the foregoing it seems plain that the Act of 1S73 
was intended to and did supersede the Act of 1S72. In such 
circumstances, it is settled law that an earlier statute is 
repealed by a subsequent enactment. United States ex rel. 
Bride v. MacFarland, IS App. D. C. 120. In that case, this 
Court said at page 125: 

* * * where two acts, though not in express terms 
repugnant, yet if the later act covers the whole subject 
of the first and embraces new provisions, plainly show¬ 
ing that it was intended as a substitute for the first, it 
will operate as a repeal of that act; the presumption 
being that it was not the intention of the legislature 
that two or more acts relating to and covering the 
same subject-matter should remain in force together. 
* * * But all such acts being in pari materia must be 
construed together, in order to arrive at the legislative 
intent. 

To the same effect are the cases of Ecldoff v. District of 
Columbia, 4 Mackey (15 D. C.) 572, affirmed 135 U. S. 240; 
Gallon v. District of Columbia, 16 App. D. C. 271; Stevens 
v. Stoutenburgli, 8 App. D. C. 513; Gilbert v. Morgan 7 
Mackey (18 D. C.) 296; Fidton v. District of Columbia, 2 
App. D. C. 431. 

We submit that the Act of 1872 having been repealed by 
the Act of 1873, the first count of the information must fail. 
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B. The Acts of 1872 and 1873 Were Repealed By the 
Organic Act of June 11, 1878. 

The Trial Court below held in an earlier case, District 
of Columbia v. John R. Thompson Company, Inc., Criminal 
No. 99150, that the Legislative Acts of 1872 and 1873 were 
repealed by the Organic Act of June 11,1878 (20 Stat. 102) 
which established a permanent form of Government for the 
District of Columbia. The Court in its opinion said (A. 
11-16): 

The Court has reached the conclusion that these old 
acts of the short-lived legislative assembly have been 
repealed. The basis for this conclusion is to be found 
in a consideration of the Organic Act of 1878 which 
first established a complete and permanent form of 
government for the District of Columbia and of the 
subsequent execution thereunder of the wide authority 
vested in the Commissioners through their promulga¬ 
tion of many municipal ordinances dealing with the 
ownership, control, maintenance and operation; of 
establishments dispensing food and drink in the 
District. 

The 1878 Act was passed for the express purpose 
of providing a complete form of permanent govern¬ 
ment for the District of Columbia and for legislative 
substitution for all previous legislation enacted deal¬ 
ing with the same subject matter. It seems inescapable 
that, if this premise be correct, then the Acts of 1S72 
and 1S73 as such, although not directly repealed, have 
both been repealed by implication. 

It is true that repeal by implication is not favored, 
but it is well settled law that this mode of repeal is 
just as effective as express repeal, where the later 
enactment covers the whole subject matter of the pre¬ 
vious law and is plainly intended to prescribe the only 
rule which shall govern. This would seem to be the 
case in respect to the municipal ordinances governing 
the operation and maintenance of eating places in the 
District of Columbia. 

Section Two of the Act of 1878 provided that “the 
new government shall exercise all the powers and 
authority now vested in the Commissioners of said 




District except as hereinafter limited or provided and 
shall be subject to all restrictions and limitations and 
duties which are now imposed upon said Commis¬ 
sioners.” Section Six provided that “the Board of 
Metropolitan Police and the Board of School Trustees 
shall be abolished and all the powers and duties now 
exercised by them shall be transferred to the said Com¬ 
missioners of the District of Columbia who shall have 
authority * * * to adopt such provisions as may be 
necessary to carry into execution the powers and 
duties devolved upon them by this Act.” 

Under this authority, the Commissioners did promul¬ 
gate regulations governing the control and operation 
of restaurants and eating places. (Citing License Act 
of July 1, 1902; later repealed by the License Act of 
Julv 1, 1932 (47 Stat. 551); Act of February 26, 1892 
(27'Stat. 394); D. C. Code 1940. 

# *#*#*##* 

This Court is impelled to the present conclusion of 
repeal by implication by its consideration of the 
opinions of the United States Supreme Court in two 
cases decided in 1890 and 1891 respectively which 
dealt directly with the Act of 1878. 

EcklofF v. District of Columbia (1886), 4 Mackey 672. 

This case held that a plaintiff had no valid cause 
of action for back pay under an 1861 statute because 
the Organic Act of 187S had repealed the earlier stat¬ 
ute. The lower court, in tracing the legislative history 
of the District, said: 

* * * Finally in 1878, Congress passed a law, in¬ 
tended, as we think, to establish a complete system 
of government for this District, concentrating in 
three Commissioners such powers and duties as had, 
until that time, been independent of them. This Act, 
we conceive, is to be regarded as an organic act, 
intended to dispose of the whole question of a govern¬ 
ment for this District, and the powers bestowed hv 
it upon the Commissioners are to be regarded as 
organic powers. In other words, we must address 
ourselves to the work of construing it much as we 
should to the construction of what ai’e called con¬ 
stitutional powers. If this be the true nature of this 
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statute, a general power given to the possessors 
and executives of all the powers of government pro¬ 
vided for the District, must be intended to be com¬ 
plete and comprehensive, and is not to be cut down 
by referring to antecedent statutes which bad made 
special provisions for a part of the government of 
the District. * * * 

* * * w e conceive that this is the true character of 
the complete organization provided by the Act of 
1878 for the Government of the District, and that, 
when so regarded, it must be held to do away with 
the impediments which pre-existing acts on special 
subjects would place in the way of the organic power 
over the whole subject of offices. 

In affirming the lower court, the Supreme Court 
said: (135 U. S. 240,10 S. Ct. 752, 34 L. ed. 120 (1890) 

When to a board having general administrative 
supervision of the affairs of a community, and with 
plenary power in the matter of appointment and 
removal of subordinates, is added the control of 
another department, and no express words of limita¬ 
tion are found in the act making the transfer, it is to 
be presumed that such board has the same plenary 
power in respect to this new department and is not 
hampered by limitations attached to the board which 
theretofore had control of it. The presumption 
against implied repeal obtaining in the construction 
of ordinary statutes yields to the inferences arising 
from the subject matter of the legislation. 

But our conclusions are not controlled by this con- 
struction alone. The court below placed its decision 
on what we conceive to be the true significance of 
the Act of 1878. As said by that court, it is to be 
regarded as an organic act, intended to dispose of 
the whole question of a government for this; Dis¬ 
trict. It is, as it were, a constitution for the Dis¬ 
trict. It is declared by its title to be an act to pro¬ 
vide “a permanent form of government for the 
District”. The word “permanent” is suggestive. 
It implies that prior systems had been temporary 
and provisional. As permanent, it is complete in 
itself. It is the system of government. The pow¬ 
ers which are conferred are organic powers. We 
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look to the act itself for their extent and limitations. 
It is not one act in a series of legislation, to be made 
to fit into the provisions of the prior legislation, but 
it is a single, complete act, the outcome of previous 
experiments, and the final judgment of Congress as 
to the system of government which should obtain. It 
is the constitution of the District, and its grants of 
powers are to be taken as new' and independent 
grants, and expressing in themselves both their ex¬ 
tent and limitations. 

In another case before the United States Supreme 
Court in 1891, District of Columbia v. Hutton, 143 U. S. 
18, 12 S. Ct. 369, 36 L. ed. 60, the Court, in dealing 
w'ith certain back pay which the plaintiff claimed under 
Section 354 of the Revised Statutes said: 

* * # we think the court below’ w’as correct in hold¬ 
ing that the Act (of 1S78) superceded and repealed 
by implication Section 354 of the Revised Statutes 
relating to the District of Columbia. It is true that 
there are no express words of repeal in the Act of 
1878 applied to said Section 354. But the w’hole 
tenor of the Act shows that it was intended to super¬ 
cede previous laws relating to the same subject 
matter and to provide a system of government com¬ 
plete in itself in all respects. 

The opinion of the Trial Court has dealt so ably w’ith 
this point that little more need he said upon the subject. 
We may, how’ever, direct this Court’s attention to one ad¬ 
ditional consideration w’hicli reinforces the conclusion of 
the trial court. Section 26 of the Act of Congress of Feb¬ 
ruary 21, 1871, creating the Legislative Assembly, created 
a Board of Health “wdiose duty it shall be to declare what 
should be deemed nuisances injurious to health and to 
provide for the removal thereof; * * * to prevent the sale 
of unw’holesome food * * *; and to perform such other 
duties as shall be imposed upon said Board by the Legis¬ 
lative Assembly”. Pursuant to this authority, the Board of 
Health duly promulgated various regulations. By Section 
S of the Organic Act of the District of Columbia, approved 
June 11, 187S (20 Stat. 102, Ch. 180), the Board of Health 


39 


f 


* 


* 

I 

*• 

► 


r 

► 


t 

r 

► 

► 

r 

I 

> 

► * 


[ 

► 

► 


! 


was abolished. It will be remembered of course that the 
Legislative Assembly had been abolished by the Organic 
Act of 1874, IS Stat. 116, Ch. 337. We suppose that uUder 
the appellant’s theory the regulations of the Board of 
Health would have survived its abolition, just as according 
to the appellant’s argument the Acts of the Legislative 
Assembly lived after it. Certainly the Legislative Assem¬ 
bly and the Board of Health were equally dead, there being 
no significant difference in the statutory language abolish¬ 
ing each. On April 24, 1SS0, however, the Congress > by 
Joint Resolution, specifically reenacted or resurrected the 
regulations which had been promulgated by the old Board 
of Health, Act of April 24, 1880 (21 Stat. 304). 

C. Repeal By the District of Columbia Code of 1901, Act 
of March 3, 1901, 31 Stat. 1189. 

j 

Assuming the Acts of 1872 and 1873 were not void, and 
that they survived until 1901, they were repealed in that 
year when Congress enacted the basic code of laws for the 
District of Columbia, Act of March 3, 1901 (41 Stat. 1189). 

Section 1 of the 1901 Code provided as follows: 

! 

Section 1. The common law, all British statutes in 
force in Maryland on the twenty-seventh day of Febr¬ 
uary, eighteen hundred and one, the principles of equity 
and admiralty, all general acts of Congress not locally 
inapplicable in the District of Columbia, and all acts of 
Congress by their terms applicable to the District of 
Columbia and to other places under the jurisdiction of 
the United States, in force at the date of the passage 
of this act shall remain in force except in so far as 
the same are inconsistent with, or are replaced by, 
some provision of this code. 

It will be observed that this section did not preserve the 
the Acts of the Legislative Assembly. Section 1636 of the 
Code, however, provided in part as follows: 

All acts and parts of acts of the general assembly 
of the State of Maryland general and permanent in 




their nature, all like acts and parts of acts of the legis¬ 
lative assembly of the District of Columbia, and all 
like acts and parts of acts of Congress applying solely 
to the District of Columbia in force in said District on 
the day of the passage of this act are hereby repealed 
except: * * * 

Then followed eleven exceptions, only two of which, the 
third and the fifth, are material here. The third exception 
read: 


Acts and parts of acts relating to the organization 
of the District government, or to its obligations, or the 
powers or duties of the Commissioners of the District 
of Columbia, or their subordinates or employees, or to 
police regulations, and generally all acts and parts of 
acts relating to municipal affairs only, including those 
regulating the charges of public-service corporations. 

The fifth exception read: 

All penal statutes authorizing punishment by fine 
only or by imprisonment not exceeding one year, or 
both. 

AVe have already demonstrated in the first section of this 
brief (p. S, et seq.) that the Acts of 1S72 and 1873 were not 
police regulations, but were attempted legislation. That 
discussion need not be repeated here. In connection with 
the analysis of the use of the term “police regulations” 
and “acts relating to municipal affairs only” in Section 
1636 of the 1901 Code, however, it is apparent from the 
eighth exception to that Section of the Code that the Con¬ 
gress did not use the terms “police regulation” or “acts 
relating to municipal affairs only” in a broad sense. The 
eighth section provided 

“Eighth. An act to regulate the practice of phar¬ 
macy in the District of Columbia, approved June 
fifteenth, eighteen hundred and seventy-eight; an act 
for the regulation of the practice of dentistry in the 
District of Columbia, and for the protection of the 
people from empiricism in relation thereto, approved 
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June sixth, eighteen hundred and ninety-two; an act 
regulating the construction of buildings along alley- 
ways in the District of Columbia, approved July 
twenty-second, eighteen hundred and ninety-two; an act 
for the promotion of anatomical science, and to prevent 
the desecration of graves in the District of Columbia, 
approved February twenty-sixth, eighteen hundred 
and ninety-five; an act to provide for the incorporation 
and regulation of medical and dental colleges in the 
District of Columbia, approved May fourth, eighteen 
hundred and ninety-six; an act relating to the testi¬ 
mony of physicians in the courts of the District of 
Columbia, received by the President May thirteenth, 
eighteen hundred and ninety-six; an act to regulate 
the practice of medicine and surgery, to license 
physicians and surgeons, and to punish persons violat¬ 
ing the provisions thereof in the District of Columbia, 
approved June third, eighteen hundred and ninety-six; 
and, generally, all acts or parts of acts relating to 
medicine, dentistry, pharmacy, the commitment of the 
insane to the Government Hospital for the Insane in 
the District of Columbia, the abatement of nuisances, 
and public health. ’ ’ 


Were the third exception broad enough to save the Acts 
of 1872 and 1873 here in question, it would have saved, 
a fortiori, those listed in exception eight. Congress thus 
plainly demonstrated that the “police regulations” and 
“acts relating to municipal affairs”, saved in the third 
exception were not broad enough to include the Acts here 
in question. To construe Section 1636 differently is to 
make the eighth exception unnecessary. 

The majority in the Municipal Court of Appeals, having 
come to the conclusion that the acts in question were police 
or municipal regulations with respect to the power of the 
Assembly to enact them originally, assumed apparently 
that this holding also disposed of repeal by the 1901 Code. 
Even if these acts were validly enacted as municipal regu¬ 
lations, however, which is denied, it does not necessarily 
follow that they would survive the 1901 Code. To survive 
they must also be “police regulations” or “acts relating to 
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municipal affairs”, within the meaning of Section 1636 of 
the 1901 Code. Whatever may be the definition of munici¬ 
pal regulations with respect to the former question, it is 
clear, from Section 1636 itself, that these terms were not 
used by the Congress in that section with a meaning broad 
enough to include the Legislative Assembly Acts of 1872 
and 1873. 

In passing it may be reiterated that a city government 
had been delegated legislative power relating to “municipal 
affairs” as well as “police regulations” yet the Supreme 
Court of Utah held this not to include legislation of a 
civil rights nature similar to the Acts here in question. 
Nance v. Mayflower Tavern, Inc., 106 Utah 517, 150 P. 2d 
773. 

Not being police regulations or relating to municipal 
affairs only, the Acts of 1872 and 1873 were not saved 
from repeal by the third exception under Section 1636 of 
the 1901 Code. 

Turning then to the fifth exception, we find that this pro¬ 
vision exempted from repeal only penal statutes authoriz¬ 
ing punishment by fine only or by imprisonment not exceed¬ 
ing one year or both. The Acts of 1872 and 1873 were of 
course penal statutes hut under each act the penalty for 
failure to serve food and drink without discrimination was 
both a fine and forfeiture of the violator’s license. There 
can be no question that forfeiture of the license was a part 
of the penalty. Each Act provided in mandatory terms 
that a violator “shall be fined $100 and forfeit his * * * 
license”. The very use of the term “forfeit” implies a 
penal sanction. Central National Bank v. Dallas Bank <& 
Trust Co., (Tex. Civ. App.) 66 S. W. 2d 474; Southern 
Bailway v. Inman, 11 Ga. App. 564, 75 S. E. 908. The sug¬ 
gestion made below by the District of Columbia that the 
provision for license revocation may be remedial is un¬ 
sound. It is difficult to see how putting a restaurant pro¬ 
prietor out of business for a year would remedy his failure 
to serve all comers without discrimination. During the 
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suspension of his license, he obviously would serve no one. 
In short, we think it too plain for argument that the pro¬ 
vision for the forfeiture of the license of a restaurant pro¬ 
prietor was intended to be, and was, a penal sanction, in 
short a threat to induce compliance, not a remedy after vio¬ 
lation. Since this forfeiture was a part of the penalty im¬ 
posed by the Acts of 1872 and 1873 they were not saved by 
the fifth exception under Section 1636 of the Code of 1901, 
which preserved only statutes authorizing punishment by 
fine or imprisonment or both. ; 


D. The Acts of 1872 and 1873 Were Repealed By the 
District of Columbia General License Law and By 
Regulations Promulgated Thereunder. 


Even if they w^ere not void from the beginning and even 
if they survived the Organic Act of 1878 and the Code of 
1901, the Legislative Assembly Acts of 1872 and 1873 were 
repealed by the General License Law now in force in the 
District of Columbia. 

Originally enacted in 1902, and reenacted in 1932, the 
General License Law is now found in the District of Co¬ 
lumbia Code (1940), Sections 47-2301, et seq. This Act em¬ 
bodies a complete plan for the licensing of businesses, in¬ 
cluding the restaurant business and others covered by the 
Acts of 1872 and 1873, and for the revocation of such li¬ 
censes by the Commissioners. Thus, even if there were 
no express inconsistencies between the present law and the 
old Acts of the Legislative Assembly, the present law 
Avould supersede and repeal the Acts. In this connection, 
in addition to the cases we have cited above at the begin¬ 
ning of our discussion of the question of repeal, see Board 
of Education v. Bor gen, 192 Minn. 367, 256 N. W. 894; 
Swift <£ Co. v. Sones, 142 Miss. 660, 107 So. 881; State v. 
Collentz , 167 Md. 523,175 Atl. 340; Godfry v. Bldg. Com’r., 
263 Mass. 589,161 S. E. 819. 

Moreover, there are substantial inconsistencies between 
the General License Law and the Acts of 1872 and 1873. 






Section 47-2301 of the License Law requires licenses of all 
businesses upon which a license fee or tax is imposed by 
the Act. Under Section 47-2327(c) the defendant is required 
to pay a license fee and obtain a license to operate its busi¬ 
ness. Section 47-2345 expressly authorizes the Commis¬ 
sioners “to revoke any license issued hereunder when, in 
their judgment, such is deemed desirable in the interest of 
public decency or the protection of lives, limbs, health, com¬ 
fort, and quiet of the citizens of the District of Columbia, 
or for any other reason they may deem sufficient.” This 
provision, authorizing the Commissioners to revoke licenses 
for certain causes which in the exercise of their judgment 
they may deem sufficient, is inconsistent with the provisions 
for the mandatory forfeiture of licenses contained in the 
Acts of 1S72 and 1S73. The Legislative Assembly Acts pro¬ 
vide that the restaurant license must be forfeited upon con¬ 
viction, while the General License Law provides they shall 
be forfeited for certain causes in the discretion of the Com¬ 
missioners. It is too clear for argument that these latter 
reasons are not necessarily the same as the former. The 
later expression of the will of the Congress that revocation 
shall be discretionary must take precedence over the earlier 
Legislative Assembly provision that forfeiture for this 
cause is mandatory. 

•s 

Also, Section 47-2345 of the General License Law pro¬ 
vides that the Commissioners may adopt regulations in fur¬ 
therance of the purpose of the Act, and Section 47-2347 
provides criminal penalties for violation of the Act or of 
such regulations. The penalties provided are a tine of not 
more than $300 or imprisonment for not more than ninety 
days. Here again we have an inconsistency with the penal 
provisions of the Acts of 1872 and 1873 which prescribe 
punishment by $100 fine and license forfeiture. 

Under the provisions of Section 47-2345 of the General 
License Law, the Commissioners of the District of Colum¬ 
bia have promulgated regulations dealing with the restau¬ 
rant business. The current restaurant regulations, prom- 
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ulgated by the Commissioners on April 1,1942, are set out 
in the Addendum at pages 54-61 of this brief. See also Ar¬ 
ticle 603-04 of the regulations promulgated by the Commis¬ 
sioners under the Egress Act of December 24, 1942, Public 
Law 833, 77th Congress, and Section 2 of Article XVII of 
the current District of Columbia Police Regulations relat¬ 
ing to fireproofing. For prior regulations see Laws and 
Regulations Relating to Public Ilealth In The District of 
Columbia, Government Printing Office, 1930, pages 23, 25, 
258 (barber shops), 291, 314. The Municipal Court and the 
Municipal Court of Appeals should have judicially noticed 
such regulations. Tipp v. District of Columbia , 69 App. 
D. C. 400, 102 F. 2d 264. On appeal from those Courts, 
this Court may judicially notice them. Without discussing 
the regulations in detail, it is enough to say that the Com¬ 
missioners have made no attempt to impose upon restau¬ 
rants the commands of the Acts of 1872 and 1873. They 
have dealt with matters such as sanitation and safety from 
fire and overcrowding but have not attempted to articulate 
and implement by regulation the social theory of the old 
Legislative Assembly Acts, nor have the Commissioners, so 
far as it can be ascertained, ever revoked a restaurant 
license for conduct by a restaurant proprietor which would 
constitute a violation of the Acts of 1872 and 1873. Thus 
there has been a continuing administrative interpretation 
of the law by the Commissioners which is completely incon¬ 
sistent with the theory that the Acts of 1872 and 1873 are 

still in force. j 

Lest it be said that regulations can not repeal prior leg¬ 
islative acts, let it be remembered that the District of Co¬ 
lumbia, to support the validity of the Acts and their non- 
repeal by the 1901 Code, must argue that they themselves 
were earlier regulations, as untenable as such an argument 
may be. 
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E. The Acts of 1872 and 1873 Were Repealed By the 
Alcoholic Beverage Control Act of 1934. 

The Alcoholic Beverage Control xYct of 1934, District of 
Columbia Code (1940) Section 25-101 et seq., provided for 
the licensing of hotels, restaurants and taverns which sell 
intoxicating liquors. Revocation or suspension of such li¬ 
censes by the Alcoholic Beverage Control Board was spe¬ 
cifically authorized by Congress in compliance with the rule 
of the Daly case, with provision for an appeal to the Com¬ 
missioners from any decision of the Board revoking or 
suspending a license for a period of more than thirty days. 
D. C. Code (1940) Section 25-106. Examination of the Act 
shows that it sets up a comprehensive scheme for the licens¬ 
ing and regulation of the business of selling intoxicating 
liquor in restaurants and other establishments covered by 
the Act. We therefore find again that a recent statute has 
completely covered the field of the Acts of 1872 and 1873, 
at least insofar as the sale of liquor is concerned. To this 
extent the Acts must be repealed by implication. Since it 
is unreasonable that a customer can demand food and not 
intoxicants, the remainder of the Acts must fall also. 

Moreover, there are specific and direct inconsistencies be¬ 
tween the Alcoholic Beverage Control Act and the Acts of 
1872 and 1873. Under the Alcoholic Beverage Control Act, 
for example, intoxicating liquor may not be $old to any per¬ 
son under the age of twenty-one or beer or light wines to 
any person under the age of eighteen, either for his own 
use, or for the use of any other person. D. C. Code (1940) 
Section 25-121. Under the Acts of 1872 and 1873, however, 
the proprietor of a bar or restaurant could not refuse to 
sell to any well-behaved person solely upon the ground of 
his age. In other words, we have presented an anomalous 
situation: if the proprietor of a resturant or tavern com¬ 
plies with the Alcoholic Beverage Control Act by refusing 
to sell to a well-behaved minor, then he violates the Acts 
of 1S72 and 1873. Again, under the Acts of 1872 and 1873, 
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the proprietor of a bar, hotel or restaurant could not set 
up and maintain a bar from which unescorted but well-be¬ 
haved ladies were excluded. Such bars, of course, are en¬ 
tirely legal and proper under the provisions of the Alco¬ 
holic Beverage Control Act; and in fact several are in 
existence in the District of Columbia. 


Without attempting to multiply instances of inconsisten¬ 
cies between the Alcoholic Beverage Control Act and the 
Acts of 1872 and 1873, we submit that absurd consequences 
must result if the old Acts are held to be still in effect. The 


sensible conclusion, and we think the only reasonable con¬ 
clusion, is that the old Acts are no longer in force. 


F. These Acts Have Been Repealed by a Long Course of 
Administrative Interpretation or by Obsolescence. 

In conclusion, on the subject of repeal, it should be em¬ 
phasized that for more than seventy-eight (78) years there 
have been no prosecutions under the Acts of 1872 or 1873 
(A./? ). Nor has there been any attempt whatever to en¬ 
force any provisions of these Acts after the failure of four 
prosecutions under the earlier Act in 1872 (A. /&). No 
restaurant has been required to post a schedule of prices, 
as required by the Acts, no reports of prices have been filed 
or required to be filed with the Assessor of the District of 
Columbia (A. /% ), and in general the Acts have become 
obsolescent and been forgotten. They were resurrected for 
this particular prosecution. We submit that the failure 
of the authorities to enforce or attempt to enforce the Acts 
for such a long period of time constitutes an administrative 
interpretation that the Acts were not in force and effect. 
Cf. District of Columbia v. Robinson, 30 App. D. C. 283 and 
Reese v. Cobb, 105 Tex. 399, 403. It should be remembered 
that to have been validly enacted and to have survived the 
District of Columbia Code of 1901 these Acts must be held 
to have been mere municipal regulations, not legislation. 
While there may be some argument, Reese v. Cobb, supra 
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to the contrary, whether statutes can become obsolete, or 
he abandoned by non-user, it would appear that obsolete 
and abandoned regulations should not be resurrected after 
78 years. 

It is interesting to note that in Coughlin v. District of Co.- 
lumhia, 25 App. D. C. 251 at 253 this Court was not im¬ 
pressed by the claim advanced by the District of Columbia 
that a regulation under attack was really the resurrection 
and re-enactment of an old municipal ordinance of the City 
of Washington. Apparently this Court felt that such old 
and unused regulations do become obsolete with age. 

m. 

THE MUNICIPAL COURT FOR THE DISTRICT OF 
COLUMBIA HAS NO JURISDICTION TO IMPOSE 
THE PENALTY PROVIDED BY THE ACTS OF 
1872 AND 1873. 

A part of the penalty provided by the Acts of 1872 and 
1873 is forfeiture of the license of a violator. Section 4 of 
the Act of 1873 provides for prosecution in the “Police 
Court of the District of Columbia.” The present Criminal 
Division of the Municipal Court for the District of Colum¬ 
bia, successor of the Police Court, has no power to impose 
the mandatory penalty provided, $100.00 and forfeiture of 
license. 

The jurisdiction of the Criminal Branch of the Municipal 
Court is defined in Section 48 of the District of Columbia 
Code of 1001 (31 Stat. 1197). By that section, the then 
Police Court was given the powder “to enforce any of its 
judgments by fine or imprisonment or both”; but no author¬ 
ity was given the Court to impose a sentence involving the 
forfeiture of a license in addition to a fine or imprisonment. 

Chief Judge Cayton in the opinion below (A. 62) sug¬ 
gests that the absence of power in the Municipal Court to 
impose the penalty of forfeiture of license is immaterial 
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because the D. C. Commissioners may do so as in the case 
of revocation of automobile operator’s permit upon convic¬ 
tion of operating under the influence of liquor, Section 
40-609 of the D. C. Code (1940); or for failure to satisfy 
judgment after auto accident, Section 40-403, Id.; or for 
conviction of violating the Loan Shark Law, Section 
26-606, Id. 

The learned Chief Judge, however, apparently over¬ 
looked basic differences in those acts from the Legislative 
Assembly Acts of 1872 and 1873. In Section 40-609 the 
clerk of court is directed to certify the conviction to the 
Director of Motor Vehicles who is expressly directed to 
revoke the permit. Section 40-403 likewise has an express 
direction to the Commissioners or their designated agent to 
revoke, and, moreover, applies to civil judgments, not to a 
criminal situation. 

In Section 26-606, moreover, the revocation is for viola¬ 
tion with or without conviction, and there is express au-t 
thority to the Commissioners to revoke, after a civil hear¬ 
ing. There is little analogy here to the Legislative As¬ 
sembly Acts in question. 

The revocations in the three code sections cited by the 
learned Chief Judge, moreover, are remedial, while the for¬ 
feiture in the Legislative Assembly Acts is clearly penal 
as it is obvious that the non-service of patrons will not be 
remedied during the year of forfeiture. It is plainly a 
deterrent rather than a remedy and part of the punishment 
to be imposed. The very use of the word “forfeiture” 
rather than revocation, the term used in the cited code sec¬ 
tions, would imply that it was a punishment if it were not 
clear from the Acts themselves. Central National Bank v. 
Dallas Bank & Trust Co., (Tex. Civ. App.) 66 S. W. 2d. 474; 
Southern Railway v. Inman, 11 Ga. App. 564, 75 S. E. 908. 

Lacking jurisdiction to impose the full penalty, the lower 
Court could not impose a lesser penalty, as it could not 
substitute its judgment for that of the Legislative As¬ 
sembly. No longer having jurisdiction to impose the pen¬ 
alty, the Trial Court properly quashed the information. 
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CONCLUSION. 

The Legislative Assembly did not have power to enact 
civil rights legislation, had no power to pass Acts provid¬ 
ing for forfeiture of licenses without specific Congressional 
Authority, nor could they pass discriminatory regulations, 
so that the Acts of 1872 and 1873 were void ah initio. Even 
had they been valid when enacted, they have been expressly 
repealed by the District of Columbia Code of 1901 and re¬ 
pealed by implication by other statutes and regulations re¬ 
lating to restaurants and the other establishments covered 
by the Acts. In any event, the Municipal Court has no 
power to impose the penalty even if the Acts were still in 
force. For these reasons the judgment of the Municipal 
Court of Appeals should be affirmed as to the first count 
and reversed as to counts two, three and four, and the judg¬ 
ment of the Municipal Court quashing the information 
should be affirmed. 
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ADDENDUM. 

Legislative Assembly Act of June 20,1872. 

Sec. 1. Keepers or owners of restaurants, eating-houses, 
bar-rooms, or ice-cream saloons, or soda-fountains, at which 
food, refreshments or drinks are sold, or keepers of barber 
shops and bathing houses must put in a conspicuous place 
in their restaurants, eating houses, ice-cream saloons, or 
places for the sale of soda w’ater, a scale of the prices for 
wdiich the different articles they have for sale will be 
furnished. I 

Sec. 2. Violation of the foregoing section is a misdemean¬ 
or punishable with a fine from $20 to $50. 

Sec. 3. Any restaurant keeper or proprietor, any hotel 
keeper or proprietor, proprietors or keepers of ice-cream 
saloons or places where soda-water is kept for sale, or 
keepers of barber shops and bathing houses, refusing to 
sell or wait upon any respectable well behaved person, with¬ 
out regard to race, color, or previous condition of servitude, 
or any restaurant, hotel, ice-cream saloon or soda fountain, 
barber-shop or bathing house keepers, or proprietor, who 
refuses under any pretext to serve any well-behaved re¬ 
spectable person, in the same room, and at the same prices 
as other well-behaved and respectable persons are served, 
shall be deemed guilty of a misdemeanor, and upon con¬ 
viction in a court having jurisdiction, shall be fined $100 
and shall forfeit his or her license as keeper or owner of a 
restaurant, hotel, ice-cream saloon, or soda fountain, as 
the case may be, and it shall not be lawful for the Assessor 
(Register) or any other officer of the District of Columbia 
to issue a license to any person or persons, or to their 
agent or agents who shall have forfeited their license 
under the provision of this Act, until a period of one year 
shall have elapsed after such forfeiture. 

Legislative Assembly Act of June 26, 1873. 

An act regulating sales in restaurants, eating houses, bar¬ 
rooms, sample rooms, ice-cream saloons, and soda-fountain 
rooms; providing for posting up in ordinary places for 
which sales shall or may be made in said establishments, 
requiring all persons respectable or well-behaved to be 
accommodated in said establishments, at said prices and 
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in tlie same rooms, and providing penalties to secure the 
restriction of sales in said establishments and for the 
enforcement of this Act. 

Sec. 1. The proprietor or proprietors or keeper or 
keepers, of every licensed restaurant, eating-house, bar¬ 
room, sample-room, ice-cream saloon, or soda-fountain 
room, or establishment in the District of Columbia, shall 
put up, or cause to be kept up, and to be regularly kept up, 
in conspicuous places in the chief room or rooms of his, 
her, or their restaurant, eating-house, bar-room, ice-cream 
saloon, or soda-fountain room, and in one conspicuous place 
in each small or private room, if any, used in connection 
with said restaurant, eating house, bar-room, sample-room, 
ice-cream saloon, or soda-fountain room, for the accom¬ 
modation of guests, visitors, or customers, thereat, printed 
cards, or papers, on which shall be distinctly printed the 
common or usual price for which each article or thing kept 
in any of said places or establishments to be eaten or 
drank therein is or may be commonly sold, or the price 
or prices for which the articles or things are or may be 
commonly furnished to persons calling for, desiring, or 
receiving the same or any part or parts thereof, and no 
greater price or prices than those mentioned or contained 
on said cards or printed papers shall be asked for, de¬ 
manded, or received from any person or persons for any 
of the articles or things kept in any manner for sale in any 
of the places or establishments aforesaid, either by said 
proprietor or proprietors, keeper or keepers or their agents, 
employees, or anyone acting in any manner for them. 

Sec. 2. On or before the first day of November in each 
year the proprietor or proprietors, keeper or keepers, of 
each licensed restaurant, eating-house, bar-room, sample 
room, ice-cream saloon and soda-fountain room or establish¬ 
ment in said District, as aforesaid, shall transmit to the 
Assessor (Register) of said District a printed copy of the 
usual or common price or prices of said article or things 
kept for sale by him, her, or them, as aforesaid, which shall 
be filed by the Assessor (Register) in his office, and unless 
he is notified of changes therein,, the copy transmitted and 
filed in said office may be used in any case or proceeding 
under this Act as prima facie evidence of the common or 
usual prices charged for the article or things mentioned 
therein by the proprietor or proprietors, keeper or keepers, 
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of any proprietor or proprietors, keeper or keepers to 
transmit the copy aforesaid, the Assessor (Register) shall 
notify such person of such failure and require such copy 
to be forthwith transmitted to him. 

Sec. 3. The proprietor or proprietors, keeper or keepers, 
of any licensed restaurant, eating-house, bar-room, sample 
room, ice-cream saloon, or soda-fountain room shall sell 
at and for the usual or common prices charged by him, her, 
or them as contained in said printed cards or papers, any 
article or thing kept for sale by him, her, or them to any 
well-behaved and respectable person or persons who may 
desire the same, or any part or parts thereof, and serve 
the same to such person or persons in the same room or 
rooms in which any other well-behaved person or persons 
may be served or allowed to eat or drink in said place or 
establishment. Provided, That persons of different sexes 
shall not be accommodated in the same room or rooms un¬ 
less they accompany each other, or call for any article or 
things together, or unless said room or rooms are ordinarily 
used indiscriminately by persons of both sexes. 

Sec. 4. If the proprietor or proprietors, keeper or 
keepers, of any place or establishment, as aforesaid, shall 
neglect or refuse to put up printed cards or papers of prices 
as provided for in the first section of this act, or shall re¬ 
fuse to send a copy or duplicate to the Assessor (Register) 
as provided in the second section, or shall place or cause to 
be placed on said card or paper, or permit to be placed 
thereon any price or prices other or greater than that for 
which any article or thing is, or may be, usually and com¬ 
monly sold or furnished by him, her, or them, or different 
from or more than is usually or commonly demanded or 
received therefor by him, her or them, or by his, her, or 
their authority, or direction or shall demand or receive in 
any manner, or under any circumstances, or for any rea¬ 
son or pretence, in person or by any employe or agent, 
from any person or persons aforesaid, any sum or prices 
different or greater than is contained on said cards or 
papers, or than is usually and commonly asked or received 
for any article or thing kept for sale as aforesaid, or shall 
refuseor neglect, in person or by his, her, or their employe 
or agent, directly or indirectly, to accommodate any well- 
behaved and respectable person as aforesaid in his, her, 
or their restaurant, eating-house, bar-room, sample-room, 
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ice-cream saloon, or soda-fountain room, or shall refuse or 
neglect to sell at the common and usual prices aforesaid 
in and at his, her, or their restaurant, eating-house, bar¬ 
room, sample-room, ice-cream saloon, or soda-fountain 
room, to any such person or persons therein at said prices, 
any article or thing kept therein and in the room or rooms 
in which such articles or things are ordinarily sold and 
served or allowed to be eaten or drank, or shall at any time 
or in any way or manner, or under any circumstances, or 
for any reason, cause or pretext, fail, decline, object, or 
refuse to treat any person or persons aforesaid as any 
other well-behaved and respectable person or persons are 
treated at said restaurant, eating-house, bar-room, sample- 
room, ice-cream saloon, or soda-fountain room, he, she, or 
they, on conviction of a disregard or violation of any pro¬ 
vision, regulation, or requirement of this act or any part of 
this act contained, be fined one hundred dollars, and for¬ 
feit his, her, or their license; and it shall not be lawful for 
any officer of the District to issue a license to any person 
or persons, or their agent or agents, whose license may be 
forfeited under the provisions of this act for one year 
after such forfeiture; Provided, That the provisions of 
this act shall be enforced by information in the Police Court 
of the District of Columbia, filed on behalf thereof by its 
proper attorney or attorneys, subject to appeal to the 
Criminal Court of the District of Columbia in the same 
manner as is now or may be hereafter provided for the 
enforcement of the District fines and penalties under 
ordinances and law. 

Sec. 5. And it be further enacted that all Acts and parts 
of acts inconsistent herewith are hereby repealed. 

Current District of Columbia Restaurant Regulations 
Promulgated April 1, 1942. 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICES 
WASHINGTON 

April 1st, 1942. 

Ordered: 

That for the purpose of regulating the establishment, 
maintenance and operation of restaurants, delicatessens 
and catering establishments in the District of Columbia, the 
following regulations are hereby adopted: 
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Regulations to Govern the Establishment and 
Maintenance of Restaurants, Delicatessens 
and Catering Establishments in the 
District of Columbia 

Section 1. Definitions: The following definitions shall 
apply to the interpretation and enforcement of these 
regulations. 

A. Restaurant: The term “restaurant” shall mean a 

place where food, drinks or refreshments are sold or pre¬ 
pared and sold to persons to be consumed on the premises 
where sold: provided, however, that this definition shall not 
be interpreted to include boarding houses and private 
homes. j 

B. Boarding Houses: The term “boarding house” shall 

mean every building or structure, or any part thereof, used 
as, maintained as, or advertised as, or held out to be an en¬ 
closure where meals or lunches are furnished for gain or 
profit, to four or more transients who have sleeping accom¬ 
modations upon the premises or to four or more boarders, 
other than hotels or private clubs. i 

C. Delicatessen: The term “delicatessen” shall mean any 
establishment where food, drink or refreshments are cooked, 
prepared and sold for consumption other than on the prem¬ 
ises. 

D. Caterer: The term “caterer” shall mean any person 
who provides and prepares food, drink or refreshments to¬ 
gether with utensils for the service of the same, for use and 
consumption on premises other than where prepared.: 

E. Food Handler: The term “food handler” shall mean 
any person who handles food or drink during the prepara¬ 
tion or serving, or who comes in contact with any eating or 
cooking utensils. 

I 

F. Eating or Cooking Utensils: The term “eating or 
cooking utensils” shall include any kitchenware, tableware, 
cutlery, utensils, containers or other equipment with which 
food or drink comes in contact during preparation, serving 
or storage. 

G. Health Officer: The term “health officer” shall mean 
the health authority of the City of Washington, District of 
Columbia or his authorized representative. 


\ 


56 


H. Person: The term “person” shall mean person, firm 
corporation, co-partnership or association. 

Section 2. Approval by the Health Officer: No license to 
operate or conduct a restaurant, delicatessen or catering 
establishment within the District of Columbia shall be is¬ 
sued unless the Health Officer shall certify that these regu¬ 
lations have been complied with and that each restaurant, 
delicatessen or catering establishment is provided with con¬ 
veniently located separate toilets for male and female em¬ 
ployees. 

Section 3. Sanitary Requirements: The following sani¬ 
tary regulations shall apply to all restaurants, delicatessens 
and catering establishments: 

A. Floors: The floors of all rooms in which food or drink 
is stored, prepared or served, or in which utensils are 
washed, shall be of such construction as to be easily cleaned, 
shall be smooth, and shall be kept clean and in a safe and 
sanitary condition. In the case of all new establishments, 
the kitchen floors shall be constructed of a material impervi¬ 
ous to water and shall be provided with adequate and suffi¬ 
cient sewer drains to permit thorough cleansing. 

B. Walls and Ceilings: Walls and ceilings of all rooms 
in which food or drink is stored, prepared or served, or in 
which utensils are washed or stored, shall be kept clean and 
in a safe and sanitary condition. The walls of all rooms in 
which food or drink is prepared or utensils are washed 
shall have smooth, washable surface and shall be finished 
in a color sufficiently light to permit at least 70% reflect¬ 
ance. In the case of all new establishments, all rooms in 
which food or drink is prepared or served or in which uten¬ 
sils are washed, shall have a clear ceiling height of not less 
than seven (7) feet. 

C. Lighting: All rooms in which food or drink is stored, 
or prepared, or in which utensils are washed, shall be pro¬ 
vided with adequate natural or artificial lighting. In the 
ease of rooms in which food or drink is prepared or in which 
utensils are washed, adequate natural or artificial lighting 
shall be provided sufficient to produce an intensity of not 
less than fifteen (15) foot candles at thirty inches from the 
floor. In the case of rooms in which food or drink is stored, 
adequate natural or artificial lighting shall be provided 
sufficient to produce an intensity of not less than four (4) 
foot candles at thirty inches from the floor. 
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D. Ventilation: All rooms in which food or drink is pre¬ 
pared, or in which utensils are washed, shall be provided 
with facilities for at least eight air changes per hour; and 
in no case shall recirculation of air be permitted. All rooms 
in which food or drink is served shall be provided with 
facilities for at least five air changes per hour and not more 
than 50% recirculation of air shall be permitted. All cook¬ 
ing units shall be hooded and vented to the outside air by 
forced draft; provided, however, that this latter require¬ 
ment shall not apply to simple bread toasters and coffee 
urns. 

E. Doors and Windows: "When flies are prevalent, un¬ 
less other effective means are provided to prevent their 
access, all openings into the outer air shall be effectively 
screened and doors shall be self closing. 

F. Water Supply: Running hot and cold water supply 
shall be easily accessible to all rooms in which food is pre¬ 
pared or utensils are washed, and shall be adequate and of 
a safe, sanitary quality. 

G. Construction of Kitchens: The rooms in which food 
is prepared shall be of adequate size and construction to 
permit easy cleansing and the unhampered performance of 
all kitchen operations. Thirty inches of working space shall 
be required between all units of new equipment and in new 
establishments. 

H. Construction and Location of Utensils and Equip¬ 
ment: All eating and cooking utensils and all show cases 
and display cases, or windows, counters, shelves, tables, re¬ 
frigerating equipment and other equipment shall be so con¬ 
structed and so located as to be easily cleaned and shall 
be kept clean and in a safe and sanitary condition. In new 
establishments or in establishments where new installations 
of equipment are made, a minimum of thirty (30) inches of 
working space shall be provided between counters, back 
bars and work tables wherever located. 

No cooking unit of any kind shall be permitted to be 
placed or located in any bay window. 

Shelves shall be constructed at least one-half (V>) inch 
from wall, unless tightly stripped to eliminate all cracks. 

I. Dishwashing Facilities: In all restaurants and cater¬ 
ing establishments where dishwashing is done by other than 





58 


mechanical means, a three compartment sink shall be pro¬ 
vided, each sink having dimensions of not less than 16" x 
16" x 14" and equipped with running hot and cold water, 
with drainboard of material impervious to moisture affixed 
to each end of this unit. In addition, facilities shall be pro¬ 
vided to secure sterilization of all common eating and 
drinking utensils. 

J. Where mechanical dishwashing machines are used for 
sterilizing purposes, they shall be equipped so as to pro¬ 
vide a minimum temperature of at least 180 degrees F. 
when in use for such purposes. 

All delicatessens shall be provided with a sink of mate¬ 
rial impervious to water not less than 16" x 16" x 14" 
equipped with running hot and cold water. 

K. Cleansing and Bactericidal Treatment of Eating and 
Cooking Utensils: All equipment, including display cases, 
windows, counters, shelves, tables, refrigerators, stoves, 
hoods and sinks, shall be kept clean. Beer coils shall be 
cleaned at least weekly and the time of such cleansing shall 
be kept posted. All cloths used by waiters, chefs and other 
employees shall be clean. Single-service containers shall 
be used only once. 

All except single-service eating and drinking utensils 
shall be thoroughly cleansed and sterilized and shall at the 
time of service to the public be thoroughly clean and steril¬ 
ized. All multi-use containers and utensils used in the 
preparation, cooking and serving of food and drink shall 
be thoroughly cleansed and sterilized immediately follow¬ 
ing the day’s operations. 

L. Storage and Handling of Utensils and Equipment: 
After cleansing and sterilizing treating, no utensil shall 
be stored, except in a clean dry place, protected from flies, 
dust or other contamination, and no utensil shall be handled 
except in such a manner as to prevent contamination, so 
far as practicable. Single-service utensils shall be pur¬ 
chased only in sanitary containers and shall be stored 
therein in a clean dry place until used. 

Kitchens shall not be used for the storage of other than 
food products and kitchen or cooking or eating utensils and 
equipment in use. 

M. Wholesomeness of Food and Drink: All food and 
drink shall be wholesome, unadulterated and free from 
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spoilage- Milk shall be served in the original container in 
which it is received from the distributor. All shellfish shall 
be from sources approved by the United States Public 
Health Service. All cream dispensers shall be so con¬ 
structed as to be readily cleansed. Sources of cream, milk 
and ice cream supplies shall be kept posted in accordance 
with the provisions of the Milk Act of February 27,1925. 

N. Storage and Display of Food and Drink: All food 
and drink shall be so stored and displayed as to be pro¬ 
tected from dust, rodents, flies, vermin, handling, droplet 
infection, over-head leakage and other contamination. All 
catering establishments shall provide adequate and suitable 
facilities for the transportation of foods from the place of 
preparation to the place of serving. 

The containers from which flour, sugar and other similar 
food products are dispensed in daily usage shall be pro¬ 
vided with tight-fitting tops and shall be so constructed as 
to protect the contents from dust, dirt, insects and other 
contamination. 

O. Rats and Vermin: All persons engaged in the opera¬ 
tion of any restaurant, delicatessen or catering establish¬ 
ment shall be required to take all necessary precautions to 
keep the premises free from rats and vermin. In case of 
rat or vermin infestation, operators shall report such in¬ 
festation to the Health Officer for the purpose of procuring 
proper advice and instructions in order to eliminate the 
nuisance. 

P. Refrigeration: All perishable food or drink shall be 
kept at or below 45 degrees F. except when being prepared 
or served. Waste water from refrigeration equipment shall 
discharge into an open sink or drain properly trapped and 
sewer connection; provided, that where sewer connections 
are not available, clean adequate and water-tight drip pans 
shall be provided. 

Q. Health of Employees: The Health Officer shall have 
full power and authority at any time to make such exam¬ 
inations and tests as may be necessary to determine whether 
any food handler has a disease in a communicable form or 
is a carrier of a communicable disease. It shall be the duty 
of all food handlers to submit to such examinations at the 
request of the Health Officer and any food handlers who 
shall refuse to submit to such examination shall not be em- 
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ployed or continued as a food handler in any of the estab¬ 
lishments covered by these regulations. 

No person knowing himself to be afflicted with disease in 
a communicable form shall work as a food handler in any 
of the establishments covered by these regulations. No 
operating proprietor or manager of any establishment cov¬ 
ered by these regulations shall employ or continue to em¬ 
ploy any person as a food handler if such operating pro¬ 
prietor or manager has reason to suspect such person is 
afflicted with disease in a communicable form. 

R. Lavoratory Facilities: All kitchens, stands and coun¬ 
ters where food is prepared, shall be equipped with or have 
adjacent thereto separate hand-washing facilities for the 
washing and cleansing of the hands, equipped with running 
hot and cold water, soap and sanitary towels. The use of 
the common towel is prohibited. No employee shall return 
from a toilet room without first having washed his hands. 
Hand-washing signs shall be posted in each toilet room used 
by employees. 

S. Cleanliness of Food Handlers: All food handlers 
shall wear clean garments and shall keep their hands clean 
at all times when engaged in the handling of food, drinking 
utensils or equipment. All female employees shall wear 
hair nets and all male employees shall wear caps while en¬ 
gaged in the preparation of food during working hours. 
All food handlers who in any manner come in contact with 
or handle food, shall before beginning work, thoroughly 
wash their hands with soap and water. No food handler 
shall be permitted to smoke while on duty, and engaged in 
the preparation, handling or serving of food. 

T. Toilets: Every restaurant, delicatessen and catering 
establishment, where male and female help is employed, 
shall be provided with separate toilet facilities for such 
male and female employees. Floors and walls of toilets 
shall be non-absorbent material. Toilet rooms shall not 
open directly into any room in which food or drink or uten¬ 
sils are handled or stored. All doors shall be self-closing. 
Toilet rooms shall be kept in a clean and sanitary condi¬ 
tion, well-lighted and ventilated. All toilets shall be 
equipped with hand-basins, provided with running hot and 
cold water, sanitary towels and tissue, and soap. 
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U. Garbage and Refuse: Adequate and sufficient garbage 

receptacles shall be provided, constructed of metal, water¬ 
tight, and provided with a tight cover. All garbage, trash 
and waste material shall be stored in such a manner as not 
to become a nuisance. ; 

V. Miscellaneous: (1) The surroundings of all restau¬ 
rants, delicatessens and catering establishments shall be 
kept clean and free from litter and rubbish. 

(2) No sleeping facilities or domestic activities shall be 
permitted in any room which is a part of or which opens 
into any room where food is prepared, stored or served, or 
in which utensils are washed or stored. Adequate lockers 
or dressing rooms shall be provided for the clothing of male 
and female employees. Soiled linens, coats and aprons 
shall be kept in vermin-proof containers provided for this 
purpose. 

(3) No article, polish, or other substance containing any 
cyanide preparation or other poisonous material shall be 
used for the cleansing or polishing of eating or cooking 
utensils. 

(4) All preparations used for the extermination of ver¬ 
min, such as sodium fluoride, shall be colored conspicuously 
and kept in containers clearly labelled “Poison”. Such 
containers shall not be placed with receptacles containing 
spices or condiments, or other food substances. 

(5) Cracked or chipped dishes and drinking utensils 
shall not be used, but shall be discarded. 

(6) No persons shall bring or permit to be brought into 
the dining room, kitchen or storeroom of any restaurant, 
delicatessen or catering establishment, any dog, cat or 
other animal, except that a blind person led by a trained 
dog may bring in such dog. 

(7) Sugar served to the public in all restaurants shall be 
dispensed from containers which provide protection of 
sugar against dirt, dust, other contamination and human 
handling at all times, except in the case of lump sugar, 
which is individually wrapped. 

Section 4. Issuance of Manager’s Certificate: Within 
ninety days following the promulgation of these regula- 
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lions, every manager or operating proprietor of a restau¬ 
rant, delicatessen or catering establishment in the District 
of Columbia, shall have obtained from the Health Officer a 
Manager’s Certificate. Such certificate may be obtained 
by making application for the same at the Health Depart¬ 
ment and undergoing an examination before a board con¬ 
sisting of three persons, the chairman to be either the Di¬ 
rector of Food Inspection of the Health Department or his 
assistant, and the other members to be persons employed 
in the Health Department and designated by the Health 
Officer. This examination shall be designed to test the 
applicant’s proficiency in food and restaurant sanitation. 

All applicants successfully passing such examination 
shall be entitled to and shall he awarded the aforesaid 
Manager’s Certificate which shall entitle the holder to man¬ 
age any restaurant, delicatessen, or catering establishment 
in the District of Columbia. Any applicant who fails to 
pass such examination shall be entitled to a re-examination 
in thirty days. 

It shall be unlawful for any person in the District of Co¬ 
lumbia, after the enactment of these Regulations, to as¬ 
sume the management of any restaurant, delicatessen, or 
catering establishment, without having first qualified for a 
Manager’s Certificate. 

Section 5. Repealing Clause: All existing regulations 
or parts of regulations inconsistent with these regulations 
are hereby repealed. 

Section 6. Penalties: Any person violating any of the 
provisions of these regulations shall upon conviction be 
punished by a fine of not more than $300.00. 

Revocation of License: Violation of any of the provi¬ 
sions of these regulations or the failure to comply with any 
of the requirements thereof shall be ground for the revoca¬ 
tion of any license issued hereunder for a restaurant, deli¬ 
catessen, or catering establishment; Provided, however, 
that before any such license is revoked the licensee shall 
be given an opportunity to answer and be heard upon the 
charges against him. 

Section 7. Each section of these regulations and every 
part of each section is hereby declared independent of every 
other, and the holding of any section or part thereof to be 
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void or ineffective for any cause shall not be deemed to 
affect any other section or part thereof. 

By Order of the Board of Commissioners, D. C. 

/s/ G. M. Thornett 

Secretary to the Board 

Official Copy Furnished 
Judges 

C.C. j 

Asst. C.C. 

P.D. 

H.D. 

Lt. Col. Snow 

Dir. of Inspection & Bldg. Insp. 

(Officially published in the Times-Herald, April 2, 1942) 
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1 Filed Aug 1 11 34 AM ’50 

Information 
Violation of 

Violation Acts of Legislative Assembly 

District of Columbia 
v. 

John R. Thompson Company, Inc., a body corporate, by and 
through its Vice-President, Sylvester Becker, the Su¬ 
perintendent of the Washington Division of said Cor¬ 
poration. 

Witnesses: Mary Church Terrell, 1615 S Street, N. W., 
Joan J. Williams, 1751 N Street, N. W., Arthur F. Elmcs, 
116 Seaton Place, N. W. Aug 1 1950 

The court of its own volition hereby quashes the informa¬ 
tion. Frank H. Myers (signed). 

Col. No. 111019. 

August 7, 1950. Notice of Appeal filed. ALC 

A true copy. Test: Walter F. Bramhall, Clerk, Munici¬ 
pal Court, I). C. By Pauline Anderson, Deputy Clerk, i 

IN THE MUNICIPAL COURT FOR TIIE DISTRICT OF COLUMBIA 

CRIMINAL DIVISION 

July Term, A. D. 1950. 

The District of Columbia, ss: 

Vernon E. West Esq., Corporation Counsel, by Clark F. 
King, Assistant Corporation Counsel, who for the District 
of Columbia prosecutes in this behalf in his proper person, 
comes here into Court, and causes the Court to be informed, 
and complains that John R. Thompson Company, Ind, a 
body corporate, by and through its Vice-President, Sylves¬ 
ter Becker, the Superintendent of the Washington Division 



2 


of said Corporation, late of the District of Columbia afore¬ 
said, on the 27th day of July in the year A. D. nineteen hun¬ 
dred and fifty, in the District of Columbia aforesaid, and on 
premises 725 14th Street, Northwest, being then and there 
the proprietor and keeper of a restaurant, did then and 
there refuse to sell an article, and thing, to wit, food and 
the service of food, kept for sale by it in said restaurant, to 
Mary Church Terrell, and Arthur F. Elmes who were well 
behaved and respectable persons of the Negro race, solely 
because of the race and coior of the said Mary Church Ter¬ 
rell, and Arthur F. Elmes, contrary to and in violation of 
an Act of the Legislative Assembly of the District of Co¬ 
lumbia in such case made and provided, and constituting a 
law of the District of Columbia. 

Second Count: Vernon E. West, Esq., Corporation Coun¬ 
sel by Clark F. King, Assistant Corporation Counsel, who 
for the District of Columbia prosecute in this behalf in his 
proper person, comes here into Court, and causes the Court 
to be further informed, and complains that the said John 
R. Thompson Company, Inc., a body corporate, on the 27th 
day of July, A. D. 1950, at the location aforesaid being then 
and there a proprietor and keeper of a licensed restaurant 
did then and there refuse to sell an article and thing, to wit, 
food and the service of food, kept for sale by it, to Mary 
Church Terrell, Joan J. Williams, and Arthur F. Elmes 
who were well behaved and respectable persons, who de¬ 
sired the same, contrary to and in violation of an Act of 
the Legislative Assembly of the District of Columbia in 
such cases made and provided, and constituting a law of 
the District of Columbia. 

Third, Count: Vernon E. West, Esq., Corporation Coun¬ 
sel by Clark F. King, Assistant Corporation Counsel, who 
for the District of Columbia prosecutes in this behalf in 
his proper person, comes here into Court, and causes the 
Court to be further informed, and complains that the said 
John R. Thompson Company, Inc., a body corporate, on 
the 27th day of July, A. D. 1950, at the location aforesaid, 
being then and there the proprietor and keeper of a licensed 
restaurant, did then and there refuse to accommodate in 
said restaurant Mary Church Terrell, Joan J. Williams, and 
Arthur F. Elmes, who were well behaved and respectable 
persons, contrary to and in violation of an Act of the Legis¬ 
lative Assembly of the District of Columbia in such case 
made and provided, and constituting a law of the District 
of Columbia. 
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Fourth Count: Vernon E. West, Esq., Corporation Coun¬ 
sel by Clark F. King, Assistant Corporation Counsel, who 
for the District of Columbia prosecutes in this behalf in 
his proper person, comes here into Court, and causes the 
Court to be further informed, and complains that the said 
John R. Thompson Company, Inc., a body corporate, on 
the 27th day July, A. D. 1950, at the location aforesaid, 
being then and there the proprietor and keeper of a licensed 
restaurant did then and there fail, decline, object and re¬ 
fuse to treat Mary Church Terrell, Joan J. Williams, and 
Arthur F. Elmes, who were well behaved and respectable 
persons, as other well behaved and respectable persons were 
treated by said John R. Thompson Company, Inc., at said 
restaurant, contrary to and in violation of an Act of the 
Legislative Assembly of the District of Columbia in such 
case made and provided, and constituting a law of tlie Dis¬ 
trict of Columbia. 

Vernon E. West, 
Corporation Counsel. 

Personally appeared Margaret A. Haywood this 1st day 
of August, A. D. 1950, and made oath before me that the 
facts set forth in the foregoing information are true, and 
those stated upon information received he believes to be 
true. 

(signed) Clark F. King, 
Assistant Corporation Counsel in 
and for the District of Columbia. 

3 IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

Criminal Division 
Criminal No. 111019 
District of Columbia 


v. 

i 

John R. Thompson Company, Inc., a corporation. 

Order Quashing Information. 

This matter having come on for hearing upon an infor¬ 
mation charging the defendant corporation with violations 
of certain sections of certain acts passed by the Legislative 
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Assembly for the District of Columbia in 1S72 and 1873, and 
it appearing to this Court that the information in question 
is fatally defective in that the government seeks to prose¬ 
cute the defendant corporation under certain Acts which 
this Court on July 11, 1950, in Criminal Cause No. 99,150, 
against the same defendant held to have been repealed by 
implication through the enactment of the Organic Act of 
1878 by the Congress of the United States, and it further 
appearing to this Court that an arraignment of the defen¬ 
dant corporation is unnecessary at this time, although coun¬ 
sel for defendant corporation voluntarily was present in 
court but did not formally enter his appearance herein, it 
is, by the Court, this 1st day of August, 1950, 

Ordered, That the information herein be, and the same 
hereby is, quashed. 

(signed) Frank H. Myers 
Judge. 

4 IN THE MUNICIPAL COURT FOR THE DISTRICT OF 

COLUMBIA 

Civil Division 
Criminal No. 99150 
District of Columbia 

v. 

John R. Thompson Company, Inc., A Body Corporate 

Opinion of the Court. 

The information in the above entitled criminal proceed¬ 
ings charges the defendant, John R. Thompson Company, a 
corporation, acting through its duly authorized employee or 
agent, with violations of certain sections of certain acts 
passed by the Legislative Assembly for the District of Co¬ 
lumbia in 1872 and 1S73, in that on February 28, 1950, the 
said defendant did then and there refuse to sell food and 
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the service of food or to otherwise accommodate certain 
“well-behaved and respectable” members of the Negrp race 
in its restaurant at 725 14th Street, N. W., this city, solely 
because of the race and color of said persons. 

In attacking the validity of the information, defendant 
sets forth a number of defenses: (1) That the Acts 6f the 
Legislative Assembly were unconstitutional and invalid be¬ 
cause beyond the power of the Congress of the United States 
to delegate to the Legislative Assembly; (2) That the Acts 
of 1S72 and 1S73 were invalid because unreasonable; (3) 
That both Acts by long disuse are obsolete and unenforce¬ 
able; (4) That both Acts, if ever valid, have been repealed; 
(5) That both Acts were repealed by the Alcoholic Bever¬ 
age Control Act of the District of Columbia; and (6) That 
both Acts were expressly repealed by the D. C. Code of 
1001, and not saved by any of the exceptions therein. 

An Agreed Statement of Facts has been prepared and 
submitted to the Court by counsel for the municipal 
5 government and for the defendant corporation and 
substantially shows as follows: 

John B. Thompson Company is a corporation doing busi¬ 
ness in the District of Columbia and operates a duly licensed 
restaurant at the premises numbered 725 14th Street, N. W. 
On February 28, 1050, while said restaurant was open for 
business, three persons of the Negro race, Mary Church 
Terrell, Essie Thompson, and Arthur F. Elmer, well- 
behaved and respectable persons, entered said restaurant 
and requested to be served. They were informed by defen¬ 
dant’s local manager that it was not the policy of the res¬ 
taurant to serve members of the Negro race and he re¬ 
fused to sell to or otherwise accommodate the three afore¬ 
said persons, or any of them, solely because of their race 
and color. 

The information against the defendant is in four counts 
and it has been stipulated that the First Court is based upon 
certain sections of the Legislative Assembly Act of June 
20, 1S72, and the remaining three counts are based upon 
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certain sections of the Legislative Assembly Act of June 
26, 1873. 

The pertinent portions of these acts which have allegedly 
been violated provide: 

“That any restaurant keeper or proprietor, any hotel 
keeper, proprietor, proprietors or keepers of ice cream 
saloons or places where soda water is kept for sale, or 
keepers of barber shops and bathing houses, ref using to sell 
or icait upon any respectable well-behaved person, without 
regard to rave, color, or previous condition of servitude, or 
any restaurant, hotel, ice cream saloon or soda fountain, 
barber shop or bathing house keepers, or proprietors, who 
refuse under any pretext to serve any well-behaved, re¬ 
spectable person, in the same room, at the same prices as 
other well-behaved and respectable persons are served, 
shall be deemed guilty of a misdemeanor * * *” (Section 3, 
Act of 1872) and “That the proprietor or proprietors, 
keeper or keepers of any licensed restaurant, eating house, 
barroom, sample room, ice cream saloon, or soda fountain 
room shall sell at and for the usual or common prices 
charged by him, her or them * * * any article or thing kept 
for sale by him, her or them to any well-behaved and re¬ 
spectable person or persons who may desire the same, or 
any part or parts thereof, and serve the same to such per¬ 
son or persons in the same room or rooms in which any 
other well-behaved person or persons may be served or 
allowed to eat or drink in said place or establishment” and 
“That the proprietor or proprietors, or keeper or keepers 
of every licensed restaurant, eating house, barroom, 
6 sample room, ice cream saloon, or soda fountain 
room, or establishment in the District of Columbia 
* * * ( who ) shall refuse or neglect, in person or by his, 
her, or their employee or agent, directly or indirectly, to 
accommodate any well-behaved and respectable person as 
aforesaid in his, her, or their restaurant, eating house, bar¬ 
room, sample room, ice cream saloon, or soda fountain 
room, or shall refuse or neglect to sell at the common and 
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usual prices aforesaid in and at his, her or their restaurant, 
eating house, barroom, sample room, ice cream saloon, or 
soda fountain room, to any such person or persons therein 
at said prices * * *, or, under any circumstances or for any 
reason, cause or pretext, fail, decline, object, or refuse; to 
treat any person or persons aforesaid as any other well- 
behaved and respectable person or persons are treated: at 
said restaurant, eating house, barroom, sample room, ice 
cream saloon, or soda fountain room, he, she, or they, on 
conviction of a disregard or violation * * *” (Sections 3 and 
4, Act of 1873) * * * be fined one hundred dollars, and for¬ 
feit his, her, or their license (for one year).” 

The Court notes that Section 1 of the 1872 Act further 
provides that keepers or owners of restaurants, eating 
houses, etc. “must put in their restaurant * * * a scale of 
the prices for which the different articles they have for sale 
will be furnished” under penalty upon conviction of a fine 
of not less than $20.00 and not more than $50.00; and that 
Section 1 of the 1873 Act provides that the proprietor or 
proprietors of every licensed restaurant, eating house, etc. 
“shall put up, or cause to be put up, and to be regularly 
kept up, or cause to be kept up, in two conspicuous places in 
the chief room or rooms * * * and in one conspicuous place 
in each small or private room * * * printed cards or~"papers 
on which shall be distinctly printed the common or usual 
price for which each article or thing kept in any of said 
places or establishments to be eaten or drank therein is or 
may be commonly or usually furnished to persons calling 
for, desiring, or receiving the same or any part or parts 
thereof * * *” and Section 2 of the same Act provided that 
“on or before the first day of November in each year the 
proprietor or proprietors * * * shall transmit to the Regis¬ 
ter of said District a printed copy of the usual or common 
price or prices of articles or things kept for sale # # * and 
in a failure * # * to transmit the copy aforesaid, the 
7 Register shall notify such person of such failure, and 
require such copy to be forthwith transmitted to 




8 


him” under the same penalty as provided for the failure 
to serve or accommodate any well-behaved and respectable 
person or persons in the restaurant or eating place. The 
Agreed Statement of Facts further discloses that the rec- 
ords of the District of Columbia fail to show that any local 
restaurant or eating house ever filed with the “Assessor” 
for the District of Columbia a printed or other copy of its 
usual or common prices of articles kept by it for sale and, 
so far as is known, no demands were ever made upon local 
restaurants so to file by the “Assessor” or other municipal 
officer. In spite of continuing violations of these sections 
of both acts which the District of Columbia now claims to 
be in full force and effect, no action to this date has been 
taken to charge and prosecute the defendant for its failure 
to comply with the same. 

The Court permitted a number of briefs to be filed by in¬ 
dividuals and by groups as Amici Curiae in view of their 
interest in the subject matter of the prosecution. Briefs 
were also filed by the Assistant Corporation Counsel and 
by defendant’s counsel. All such briefs have been duly 
read and considered by the Court in reaching its final deci- 
sion in this case. 

In view of the apparent misunderstanding on the part of 
many interested persons as to the question of law which is 
presented in these proceedings, the Court desires to clearly 
state that question at this point. There is no dispute as 
to the facts. They are admitted by both sides. The sole 
question of law is— 

Were the Legislative Assembly Acts of June 20,1872 and 
of June 26, 1873, validly enacted and were these Acts in full 
force and effect on February 28, 1950, when the alleged vio¬ 
lations occurred? 

8 An Act of Congress of February 21,1S71 (16 Stat. 

419, Ch. 62) replaced a pre-existing “mayoralty” 
form of government in the District of Columbia with a 
“territorial” form of government. Section 5 of the Act 
provided that the legislative power and authority be vested 



9 


in a legislative assembly which consisted of the Council 
and the House of Delegates. Section 18 of the Act recited 
the legislative authority: 

“* * * that legislative authority of the District shall 
extend to all rightful subjects of legislation within the said 
District, consistent with the Constitution of the United 
States and the provisions of this Act, subject, nevertheless, 
to all the restrictions and limitations imposed upon States 
by the Tenth Section of the First Article of the Constitu¬ 
tion of the United States; but all acts of the Legislative 
Assembly shall at all times be subject to repeal or modifi¬ 
cation by the Congress of the United States, and nothing 
herein to be construed to deprive Congress of the power 
or legislation over said District in as ample manner as if 
this law had not been enacted.” 

The Legislative Assembly was short-lived. The Tempo¬ 
rary Organic Act of June 20, 1874 (18 Stat. 116) abolished 
it and provided for an interim form of Commission govern¬ 
ment for the District with separate school and police 
boards, while a special Congressional Committee formu¬ 
lated a blueprint of a permanent form of government to be 
approved by Congress. The Organic Act of June 11, 1878, 
(20 Stat. 102) established such permanent form of govern¬ 
ment. The enacting clause provided—“Said District and 
the property and persons that may be therein shall be sub¬ 
ject to the following provisions for the government of the 
same, and also to any existing laws applicable thereto not 
hereby repealed or inconsistent with the provisions of this 
Act. * * * and all laws now in force relating to the District 
of Columbia not inconsistent with the provisions of this 
Act shall remain in full force and effect.” 

In 1901 the Congress passed the Code of Laws for this 
District (31 Stat. 1189, Act of March 3,1901) in which Sec¬ 
tion 1 provided that “the common law, all British statutes 
in force in Maryland on February 27,1S01, the principles of 
equity and admiralty, all general acts of Congress not lo¬ 
cally inapplicable in the District of Columbia, aqd all 
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9 acts of Congress by their terms applicable to the 
District of Columbia and to other places under the 

jurisdiction of the United States, in force at the date of 
the passage of this act shall remain in force except insofar 
as the same arc inconsistent with, or replaced by, some pro¬ 
visions of this code.” Section 1636 of the 1901 Code states 
that “all acts and parts of acts of the general assembly of 
the State of Maryland general and permanent in their na¬ 
ture, all like acts and parts of acts of the legislative as¬ 
sembly of the District of Columbia, and all like acts and 
parts of acts of Congress applying solely to the District of 
Columbia in force in said District on the day of the pas¬ 
sage of this act are hereby repealed except” (eleven ex¬ 
ceptions are set forth of which only two appear relevant to 
this case)—(3rd) “Acts and parts of acts relating to the 
organization of the District government, * * # or to police 
regulations and generally all acts and parts of acts relating 
to municipal affairs only, including those regulating the 
charges of public-service corporations” and (5th) “All 
penal statutes authorizing punishment by fine only or by 
imprisonment not exceeding one year, or both.” Thereaf¬ 
ter two other Codes were compiled, one in 1929 and one in 
1940, by neither received the official approval of Congress. 
Tt is to be noted that in publishing the 1901, 1929 and 1940 
Codes, the Acts of 1S72 and 1S73 as enacted by the Legisla¬ 
tive Assembly were never included. The above would seem 
to be a fair review of the history relating to the enactment 
of law for the District of Columbia with relation to the 
principal question before this Court. 

Preliminary to reaching its conclusion on the main issue, 
the Court is of the opinion that— 

(1) The Legislative Assembly for the District of Co¬ 
lumbia did have the right to enact the two Acts of 

10 1872 and 1S73 because they were in the nature of 
municipal ordinances or police regulations. 1 

i Crowley v. Christensen, 137 TL S. 86, US. Ct. 13, 34 L. Ed. 620; Stonlen- 
buroh v. JJenmclc, 129 U. S. 141, 9 S. Ct. 256, 32 L. Ed. 637; McQuillin-Munici- 
pal Corporations, 1943 Ed.) Vol. 3, See. 949, pages 111-112; Southwestern Tel- 
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(2) The Legislative Assembly Acts in their objective 
light were not unreasonable. 2 

Certain other points were raised by the defendant in op¬ 
position to the present proceedings. Such points were; de¬ 
nied by the government. The Court does not deem it nec¬ 
essary to pass upon all issues in this case in order to de¬ 
termine the principal question. Therefore, unless each is¬ 
sue has been specifically resolved in this opinion, the Court 
has not and does not decide the same. The only question 
that remains to be determined at this point is whether or 
not the Acts of 1872 and 1873 were in anywise repealed. 

The Court has reached the conclusion that these old acts 
of the short-lived legislative assembly have been repealed. 
The basis for this conclusion is to be found in a considera¬ 
tion of the Organic Act of 1S78 which first established a 
complete and permanent form of government for the 
11 District of Columbia and of the subsequent execu¬ 
tion thereunder of the wide authority vested in the 
Commissioners through their promulgation of many mu¬ 
nicipal ordinances dealing with the ownership, control, 
maintenance and operation of establishments dispensing 
food and drink in the District. 

The 1878 Act was passed for the express purpose of pro¬ 
viding a complete form of permanent government for the 
District of Columbia and for legislative substitution for 
all previous legislation enacted dealing with the same sub- 


eplionc <$• Telegraph Co. v. City of Houston, 256 F. 690; Sinking Fund Coses, 
99 U. S. 700, 25 L. Ed. 496; Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 77; 
Mugler v. Kansas, 123 U. S. 623, 8 S. Ct. 273, 31 L. Ed. 205; Cox v. New 
Hampshire, 312 U. S. 569, 61 S. Ct. 762, 85 L. Ed. 1049; Powell v. Pennsyl¬ 
vania, 127 U. S. 678, 8 S. Ct. 992, 32 L. Ed. 253; Southern Railway Co. v. 
Inman, Ackers 4' Inman, 11 Ga. App. 567, 75 S. E. 908; Roach v. Van Riswick, 
(MacArthur & Mackav, 171 D. C. 1879); Stone v. Mississippi, 101 Miss. 814 
(aff. 101 IT. S. 814, 25 L. Ed. 1079); Picket v. Kuchan, 323 Ill. 138, 140; 
Railway Mail Assn. v. Corsi, 65 S. Ct. 14S3, 326 U. S. 88, 89 L. Ed. 2072; 
Messenger v. State, Darius v. Apostolos, 68 Colo. 323; Western Turf Assn. v. 
Grcenhurg, 204 IT. S. 359, 27 S. Ct. 384, 51 L. Ed. 20; People of the State of 
New York v. King, 110 X. Y. 418; Bolden v. Grand Rapids Operating Co., 
239 Mich. 318. 

2 Mugler v. Kansas, supra; Yick-Wo v. Hopkins, 118 U. S. 356, 6 S. Ct. 
1064, 30 L. Ed. 220; Crowley v. Christensen, supra; Cooper v. D. C., (Mac¬ 
Arthur & Mackey, D. C. 1S80, p. 250). 
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jeet matter. It seems inescapable that, if this premise be 
correct, then the Acts of 1872 and 1S73 as such, although 
not directly repealed, have both been repealed by implica¬ 
tion. 

It is true that repeal by implication is not favored, but it 
is well settled law that this mode of repeal is just as effec¬ 
tive as express repeal, where the later enactment covers the 
whole subject matter of the previous law and is plainly in¬ 
tended to prescribe the only rule which shall govern. This 
would seem to be the case in respect to the municipal ordi¬ 
nances governing the operation and maintenance of eating 
places in the District of Columbia. 

Section Two of the Act of 187S provided that “the new 
government shall exercise all the powers and authority now 
vested in the Commissioners of said District except as here¬ 
inafter limited or provided and shall be subject to all re¬ 
strictions and limitations and duties which are now im¬ 
posed upon said Commissioners.” Section Six provided 
that “the Board of Metropolitan Police and the Board of 
School Trustees shall be abolished and all the powers and 
duties now exercised by them shall be transferred to the 
said Commissioners of the District of Columbia who shall 
have authority * * * to adopt such provisions as may be 
necessary to carry into execution the powers and duties de¬ 
volved upon them by this Act.” 

Under this authority, the Commissioner did promulgate 
regulations governing the control and operation of restau¬ 
rants and eating places. 3 

12 There is authority to the effect that the Organic 
Act of 1878 did not repeal all acts of the Legislative 
Assembly. 4 In the case of Johnson v. District of Columbia, 

3 License Act of .Tulv 1, 1902; later repealed bv the License Act of July 1, 
1932 (47 Stat. 551); Act of February 26, 1S92 (27 Stat. 394) ; D. C. Code 1940. 

4 Cooper v. T). C. (MacArthur & Mackay, p. 250, D. C. 1880) (Produce Deal¬ 
ers licenses') : 7>. C. v. Wappaman, 4 Mackay 32S (1885) (Real Estate Agents’ 
Tax); Costello v. Palmer, 20 App. D. C.210 (1902) (Conveyance away of 
property during pendency of a suit involving the debt.) Pistinpuished from: 
Z7. 5. v. Mai/, 2 MacArthur, 512 (D. C. 1876) (Prosecution for abortion which 
was allowed two years before Act of 1878) ; Hutchins v. Huteliins, 4S App. 
D. C. 286 (1919) (Costs allowed for unsuccessful defense of a will under 
Maryland Act of 1798). 
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30 App. D. C. 520 (1908), tlio defendant was convicted for 
mistreating his horse in violation of a “cruelty to animals” 
act approved by the Legislative Assembly on August 23, 
1S71. It should be noted that in this case the defendant 
contended (1) that the statute was not the exercise of a 
municipal power but an act of general legislation and 
(2) that the act had been repealed by Section 1636 of the 
1901 Code. The Court rejected both contentions. In the 
present case, this Court agrees with the Johnson decision 
in respect to its holding that the acts of the Legislative 
Assembly were municipal ordinances and, therefore, 
validly enacted. On the other hand, this Court has reached 
the conclusion that the Organic Act of 1878 by implication 
repealed the earlier acts of the Legislative Assembly and, 
therefore, they do not fall within the saving clauses of Sec¬ 
tion 1636 of the 1901 Code. It should also be pointed out 
that a further difference between the Johnson case and 
the present one is found in the language of the former 
decision at page 522: 

“That Congress deemed the act within the scope of the 
powers delegated to the municipality is evidenced by the 
Act of February 13, 1885 (23 Stat. 302) which provided 
that thereafter the ‘Association for the Prevention of 
Cruelty to Animals for the District of Columbia’ should 
he known as the ‘Washington Humane Society,’ and 
should ‘be authorized to extend its operations * * * to the 
protection of children as well as animals from cruelty and 
abuse.’ # # * ” 

It could be fairly argued that in the light of this lan¬ 
guage, the 1885 statute was in reality a re-enactment of the 
act of the Legislative Assembly under which the in- 
13 formation against the defendant was brought. In 
any event, the unappealed decision of the Johnson 
case is not persuasive in the present proceedings when 
compared with the much stronger language of the Supreme 
Court in two prior cases. ; 





14 


This Court is impelled to the present conclusion of 
repeal by implication by its consideration of the opinions 
of the United States Supreme Court in two cases decided 
in 1890 and 1S91 respectively which dealt directly with the 
Act of 1S7S. 

Eckloff v. District of Columbia (1SS6), 4 Mackay 672 

This case held that a plaintiff had no valid cause of 
action for back pay under an 1S61 statute because the 
Organic Act of 1878 had repealed the earlier statute. The 
lower court, in tracing the legislative history of the Dis¬ 
trict, said: 

“* * * Finally in 1S7S, Congress passed a law, intended, 
as we think, to establish a complete system of government 
for this District, concentrating in three Commissioners 
such powers and duties as had, until that time, been inde¬ 
pendent of them. This Act, we conceive, is to be regarded 
as an organic act, intended to dispose of the whole question 
of a government for this District, and the powers bestowed 
by it upon the Commissioners are to be regarded as organic 
powers. In other words, we must address ourselves to 
the work of construing it much as we should to the con¬ 
struction of what are called constitutional powers. If this 
be the true nature of this statute, a general power given 
to the possessors and executives of all the powers of gov¬ 
ernment provided for the District, must be intended to be 
complete and comprehensive, and is not to be cut down by 
referring to antecedent statutes which had made special 
provisions for a part of the government of the District. 

# # * ? J 

“* * * We conceive that this is the true character of the 
complete organization provided by the Act of 1878 for the 
Government of the District, and that, when so regarded, it 
must be held to do away with the impediments which pre¬ 
existing acts on special subjects would place in the way of 
the organic power over the whole subject of offices.” 

In affirming the lower court, the Supreme Court said: 
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(135 U. S. 240, 10 S. Ct. 752, 34 L. Ed. 120 (1890) 

“When to a board having general administrative super¬ 
vision of the affairs of a community, and with plenary 
power in the matter of appointment and removal of sub¬ 
ordinates, is added the control of another department, and 
no express words of limitation are found in the act 
14 making the transfer, it is to be presumed that such 
board has the same plenary power in respect to this 
new department and is not hampered by limitations 
attached to the board which theretofore had control of it. 
The presumption against implied repeal obtaining in the 
construction of ordinary statutes yields to the inferences 
arising from the subject matter of the legislation. 

“But our conclusions are not controlled by this construc¬ 
tion alone. The court below placed its decision on what 
we conceive to be the true significance of the Act of 1878. 
As said by that court, it is to be regarded as an organic act, 
intended to dispose of the whole question of a government 
for this District. It is, as it were, a constitution fbr the 
District. It is declared by its title to be an act to provide, 
‘a permanent form of government for the District’. The 
word ‘permanent’ is suggestive. It implies that prior 
systems have been temporary and provisional. As per¬ 
manent, it is complete in itself. It is the system of govern¬ 
ment. The powers which are conferred are organic 
powers. W T e look to the act itself for their extent and limi¬ 
tations. It is not one act in a series of legislation, to be 
made to fit into the provisions of the prior legislation, but 
it is a single, complete act, the outcome of previous experi¬ 
ments, and the final judgment of Congress as to the system 
of government which should obtain. It is the constitution 
of the District, and its grants of powers are to be taken 
as new and independent grants, and expressing in them¬ 
selves both their extent and limitations.” 

In another case before the United States Supreme Court 
in 1891, District of Columbia v. Hutton, 143 U. S. 18, 12 
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S. Ct. 369, 36 L. Ed. 60, the Court, in dealing with certain 
back pay which the plaintiff claimed under Section 354 of 
the Revised Statutes, said: 

“ * * * we think the court below was correct in holding 
that the Act (of 187S) superseded and repealed by impli¬ 
cation Section 354 of the Revised Statutes relating to the 
District of Columbia. It is true that there are no express 
words of repeal in the Act of 1878 applied to said Section 
354. But the whole tenor of the Act shows that it was in¬ 
tended to supersede previous laws relating to the same 
subject matter and to provide a system of government 
complete in itself in all respects.” 

If there were no acts or parts of acts of the Legislative 
Assembly in force and effect on the date of the passage of 
the 1901 Act, then the saving clauses of Section 1636 of 
that Act are no more than a nullity as affecting these acts. 
It is, therefore, unnecessary for this Court to consider this 
phase of the matter as it has already held as a 
15 matter of law that the Acts of 1872 and 1873 of the 
legislative Assembly did not survive the Organic 
Act of 1S7S because the latter repealed them by 
implication. 5 

The Court recognizes that it is a real problem in the 
District of Columbia for members of the Negro race, who 
meet the requirements in every way for good behavior and 
respectability, to find adequate and satisfactory places in 
many sections of this city where they may obtain and be 
served with food and drink. However, in the opinion of 
the Court, the solution of this particular problem does not 
lie in an attempted revival and enforcement of parts of old 
municipal regulations enacted in 1872 and 1873 which the 
Court has found as a matter of law to have been super¬ 
seded by the Organic Act of 1878. 

5 Sec also Callan v. D. C., 16 D. C. App. 271; Both v. T). C., 16 D. C. App. 
323, 333; Bride v. MacFarland, IS D. C. App. 120; U. S. v. Tvvcn, 78 U S 
88, 92, 20 L. Ed. 153; Tracy v. Tuffly, 134 U. S. 206; Fisk v. Henaric, 142 
U. S. 459. 
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Accordingly, as of July 11, 1950, an entry will be made 
dismissing the present information and discharging the 
defendant. 

(sgd.) Frank H. Myers, 

Tried Judge. 

July 10, 1950 

copies mailed to: I 

Asst. Corp. Counsel King 

Ringgold Hart, Esq. j 

Attorney for Defendant j 

16 IN THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

CRIMINAL DIVISION 

I 

January Term, 1950 
Information No. 99150 

District of Columbia 

i 

v. 

John R. Thompson Co., Inc. 

Agreed Statement of Facts. 

Counsel for the District of Columbia and counsel for the 
defendant agree that the following are the facts in the 
above entitled case. 

That John R. Thompson Company is a corporation doing 
business in the District of Columbia; that it is the owner 
and proprietor of a restaurant known as and numbered 
725 14th Street, N.W., Washington, D. C.; that it holds a 
District of Columbia license for the conduct of such restau¬ 
rant and held such license on February 28, 1950; that Syl¬ 
vester Becker is Vice-President and Superintendent of the 
Washington Division of the John R. Thompson Company, 
Inc. and the local Manager of the aforesaid restaurant.! 

That on the 2Sth day of February, 1950, while said res¬ 
taurant was open for business, three persons of the Negro 
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race, Mary Church Terrell, Essie Thompson and Arthur F. 
Elmer, all agreed to be well-behaved and respectable per¬ 
sons, entered said restaurant and requested to be served; 
that the defendant, through its local manager, informed 
each of the three persons aforesaid that it was not the 
policy of the restaurant to serve to members of the colored 
race, and defendant then and there refused to sell or other¬ 
wise accommodate the three aforesaid persons, or either 
of them, solely because of their race and color. 

And it is further agreed: 

17 There is no official record of any attempted prose¬ 
cutions for violations of the terms of the Legislative 
Assembly Act of June 20, 1872; that upon information and 
belief there were four such prosecutions, all resulting in 
convictions in the Police Court but all being reversed in 
the Supreme Court of the District of Columbia, holding 
criminal court, or resulted in nolle pross; that all four such 
prosecutions were in the year 1872 and that there have 
been no further attempted prosecutions under the 1872 Act 
since that year. 

That there is no official record of any attempted prose¬ 
cutions under the terms of the Legislative Act of June 26, 
1873, and, so far as can be learned, there was never an at¬ 
tempt of prosecution under that Act. 

And it is further agreed: 

That the records of the District of Columbia fail to show 
that any local restaurant or eating house ever filed with the 
Assessor of the District of Columbia a printed or other 
copy of its usual or common prices of articles kept by it for 
sale, as required by the Act of June 26, 1873, and, so far 
as is known, no demands were ever made upon local res¬ 
taurants so to file by the Assessor or other municipal of¬ 
ficer. 

And it is further agreed: 

That the first count of the declaration is based upon the 
Legislative Assembly Act of June 20, 1S72 and the second, 
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i 

third, and fourth counts are based upon the Legislative 
Assembly Act of June 26, 1873. 

(sgd.) Clark F. King j 
Assistant Corporation Counsel 
for the District of Columbia 

(sgd.) Ringgold Hart 
Attorney for Defendant 

18 Filed Aug 7 1217 PM ’50 

THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

CRIMINAL DIVISION 

Criminal No. 111019 
District of Columbia 

i 

v. 

John R. Thompson Company, Inc., a corporation 

Notice of Appeal. 

Name and address of appellant: District of Columbia, 
a municipal corporation, District Building, Washington, 
D. C. 

Name and address of appellant’s attorneys: Vernon E. 
West, Corporation Counsel, D. C., Chester H. Gray, Prin¬ 
cipal Assistant Corporation Counsel, D. C., Clark F. King, 
Assistant Corporation Counsel, D. C., District Building, 
Washington, D. C. 

Offense: Violation of Acts of the Legislative Assembly, 
1872 and 1873. 

Date of Judgment: August 1, 1950. 

Brief description of judgment: Order quashing infor¬ 
mation. 




The above named appellant hereby appeals to the Mu¬ 
nicipal Court of Appeals for the District of Columbia from 
the judgment above mentioned. 

/s/ Vernon E. West 

Corporation Counsel, D. C. 

/s/ Chester H. Gray 

Principal Assistant Corpora¬ 
tion Counsel, D. C. 

/s/ Clark F. King 

Assistant Corporation Coun¬ 
sel, D. C., 

Attorneys for Appellant 
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Filed Aug 11 4 02 PM ’50 

THE MUNICIPAL COURT FOR THE DISTRICT OF COLUMBIA 

CRIMINAL DIVISION 

Criminal No. 111019 

District of Columbia 
v. 

John R. Thompson Company, Inc., a corporation 

Statement of Errors. ; 

The Court erred in holding that the Acts of the legis¬ 
lative Assembly of 1872 and 1873 were repealed by impli¬ 
cation. 

/s/ Vernon E. West c.h.g. 

Corporation Counsel, D. C. 

/s/ Chester H. Gray 

Principal Assista/nt Corpora¬ 
tion Counsel, D. C. 

/s/ Clark F. King 

Assistant Corporation Coun¬ 
sel, D. C. 

Attorneys for Appellant 
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22 Filed Aug 15 12 43 PM ’50 

THE MUNICIPAL. COURT FOR THE DISTRICT OF COLUMBIA 

CRIMINAL DIVISION 

Criminal No. 111019 

District of Columbia 
v. 

J ohn R. Thompson Company, Inc., a corporation 

Statement of Proceedings and Evidence. 

Tlie above entitled cause came on for hearing on August 
1, 1950, and was called in open Court. The defendant did 
not answer. The Court, sua sponte, then and there ordered 
the information quashed for the reasons stated in said or¬ 
der, and in conformity with its previous opinion dated July 
10, 1950 in Criminal No. 99150 against the same defendant. 

(signed) Frank H. Myers 

Judge 

September 7, 1950 

/s/ Vernon E. West 

Corporation Counsel, D. C. 

/s/ Chester H. Gray 

Principal Assistant Corporation 
Counsel, D. C. 

/s/ Clark F. King 

Assistant Corporation Counsel, D. C. 

Attorneys for Appellant 

**•*•*•••• 
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Minute Entry. 

Wednesday, February 28,1951 

The Court met pursuant to adjournment. Present: The 
Honorable Nathan Cayton, Chief Judge, Andrew M. Hood 
and Brice Clagett, Associate Judges. 

Proclamation being made, the Court is opened. 

No. 967 

District of Columbia, Appellant, 

v. 

John R. Thompson Company, Inc., Appellee. 

i 

The argument in the above entitled case was commenced 
by Mr. Chester H. Gray, attorney for appellant, was con¬ 
tinued by Mr. Ringgold Hart, attorney for appellee, and 
was concluded by Mr. Chester H. Gray, attorney for ap¬ 
pellant. 
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THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 967 ■ | 

District of Columbia, appellant, 
v. 

John R. Thompson Company, Inc., 
a body corporate, appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Criminal Division. 

Argued February 28, 1951 Decided May 24, 1951) 

Chester II. Gray, Principal Assistant Corporation Coun¬ 
sel, with whom Vernon E. West , Corporation Counsel, and 
Edward A. Beard, Assistant Corporation Counsel, were on 
the brief, for appellant. 

Ringgold Hart, with whom John J. Wilson and Jo V. 
Morgan , Jr., were on the brief, for appellee. 

With leave of court the following filed briefs as amici 
curiae: 

Phineas Indritz for the Greater Washington Area (Coun¬ 
cil of the American Veterans Committee, Inc. 

Harry C. Lamberton, James A. Cobb and Joseph Forer 
for the District of Columbia Chapter, National Lawyers 
Guild. I 

Sanford II. Bolz, Stanley B. Frosh, William C. Koplovitz 
and Phineas Indritz for the American Council on Human 
Rights, et al. 

Foster Wood for the Washington Chapter, Unitarian 
Fellowship for Social Justice, and The Washington Friends 
Joint Social Order Committee. 

Leroy H. McKinney for The Washington Bar Associa¬ 
tion, Inc. 
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David Rein for the Coordinating Committee for the En¬ 
forcement of the D. C. Anti-Discrimination Laws. 

Margaret A. Haywood on behalf of a group of twelve citi¬ 
zens of the District of Columbia. 

Before Cayton, Chief Judge, and Hood and Clagett, 
Associate Judges. 

CAYTON, Chief Judge : The District of Columbia ap¬ 
peals from an order of the Municipal Court quashing an 
information which charged that defendant John R. Thomp¬ 
son Company, Inc., a restaurant operator, had in violation 
of law refused to serve prospective patrons because they 
were of the Negro race. 

The information stated the charge in four separate counts 
and the matter was presented to the trial court on an agreed 
statement of facts from which it appears that three persons 
of the Negro race, who concededly were “ w^ell-behaved and 
respectable persons,” entered defendant’s restaurant and 
asked to be served, but were told by defendant’s local man¬ 
ager “that it was not the policy of the restaurant to serve 
members of the Negro race.” Defendant then and there 
refused to sell or otherwise accommodate the three afore¬ 
said persons, or any of them, solely because of race and 
color. This the government charged was in violation of two 
Acts of the Legislative Assembly for the District of Co¬ 
lumbia passed respectively in 1872 and 1S73. 

In a written memorandum, 1 the trial judge ruled that the 
Acts of the Assembly were valid and “in their objective 
light were not unreasonable,” but he also ruled that the 
Acts had been repealed by implication and proceeded to 
dismiss or “quash” the information. Thus the case comes 
here for review on appeal by the District of Columbia. In 
addition to the briefs of appellant and appellee, there have 
been filed with our permission several briefs of amici curiae 
as indicated in the caption. 

The government assigns as error the ruling that the Acts 
of the Legislative Assembly had been repeated by implica¬ 
tion. Appellee contends pot only that the Acts are*no longer 
in force, but that they were void ah initio. 

1 The memorandum was actually filed In an earlier case brought against 
the same defendant, Municipal Court Criminal Case No. 99150, Involving 
the same offense, but it was adopted by the same judge who wrote it as 
the basis for his decision herein. 
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3 

The Legislative Background . 

By Act of the Congress of the United States passed on 
February 21,1871, a government was set up for the District 
of Columbia. 16 Stat. 419. Section 5 of the Act vested 
legislative power in a Legislative Assembly, specifying 
certain conditions and reserving to the Federal Congress 
certain enumerated legislative powers and also supervisory 
control over the Legislative Assembly. In one section (18) 
it was separately provided “That the legislative power of 
the District shall extend to all rightful subjects of legisla¬ 
tion within said District, consistent with the Constitution 
of the United States and the provisions of this act, subject, 
nevertheless, to all the restrictions and limitations imposed 
upon States by the tenth section of the first article of the 
Constitution of the TTnited States; but all acts of the legis¬ 
lative assembly shall at all times be subject to repeal or 
modification by the Congress of the United States, and 
nothing herein shall be construed to deprive Congress of 
the power of legislation over said District in as ample 
manner as if this law had not been enacted.” 

Acting under the Congressional authority just recited, 
the Legislative Assembly on June 20, 1872 enacted the fol¬ 
lowing : 

“And he it further enacted , That any restaurant 
keeper or proprietor, any hotel keeper or proprie¬ 
tor, proprietors or keepers of ice-cream saloons or 
places where soda-water is kept for sale, or keep¬ 
ers of barber shops and bathing houses, refusing 
to sell or wait upon any respectable well-behaved 
person, without regard to race, color, or previous 
condition of servitude, or any restaurant, hotel, 
ice-cream saloon or soda fountain, barber shop or 
bathing-house keepers, or proprietors, who refuse 
under any pretext to serve any well-behaved, re¬ 
spectable person, in the same room, and at the same 
prices as other well-behaved and respectable per¬ 
sons are served, shall be deemed guilty of a misde¬ 
meanor, and upon conviction in a court having 
jurisdiction, shall be fined one hundred dollars, 
and shall forfeit his or her license as keeper or 
owner of a restaurant, hotel, ice-cream saloon, or 
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soda fountain, as the case may be, and it shall not 
be lawful for the Register or any officer of the Dis¬ 
trict of Columbia to issue a license to any person or 
persons, or to their agent or agents, who shall have 
forfeited their license under the provisions of this 
act, until a period of one year shall have elapsed 
after such forfeiture.” Ch. LI, Sec. 3. 

A year later, on June 26, 1873, the succeeding Assembly 
enacted much lengthier sections dealing with the conduct 
of restaurants, eating houses, and similar establishments, 
and again made it a violation of law to refuse to serve “any 
well-behaved and respectable person or persons who may 
desire the same” or to discriminate against any such per¬ 
son in any one of several ways. 

The Validity of the Acts. 

We must first consider the contention of defendant restau¬ 
rant keeper that the Acts were void. The first contention 
is that these were not mere regulations but Acts of general 
legislation and therefore beyond the power of the Assembly 
to enact. The trial court ruled otherwise, and I think cor¬ 
rectly. I think that Congress clearly had the power under 
the Federal Constitution to delegate to the local Assembly 
the right to promulgate regulations of this type. I also 
think that a municipality has the right in the exercise of 
its general police power to regulate the conduct of public 
eating places for the protection of the public health, safety 
and order. Further, I think that in passing the Acts here 
in question the Assembly was not creating new rights, as 
the defendant contends, but was merely, by local regula¬ 
tion, defining and assuring the observance of existing rights 
of citizens within the local jurisdiction. Decisions of the 
Supreme Court and of the local appellate courts support 
this view. StouUnhurah v. IJennick, 129 IT.S. 141. relied on 
by both parties, invalidated an Act of the Assembly on the 
premise that by imposing licensing restrictions on com¬ 
mercial agents doing business outside the District, it con¬ 
stituted a regulation of interstate commerce which could 
not properly be interfered with by local government. But 
the court recognized that “local affairs shall be managed 
by local authorities,” and that though the power to make 
some laws cannot be delegated, “the creation of municipal- 
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ities exercising local self-government has never been held 
to trench upon that rule. ,, 

The Supreme Court of the District of Columbia 2 in 
Roach v. Van Riswick , MacArthur & Mackey (11 D.C.) 
171, held invalid an Act of the Assembly which made court 
judgments operate as liens on equitable interests in land, 
the court ruling that this was general legislation and hence 
in the sole province of Congress. “We cannot doubt, how¬ 
ever,” said the court, “that Congress intended to confer 
on the District government the fullest legislative power with 
certain express restrictions. Their power is declared to 
extend to all rightful subjects of legislation consistent with 
the Constitution and the provisions of the organic act, and 
subject to the restrictions and limitations imposed upon 
the States by the 10th section of the first article of the Con¬ 
stitution.” The court also recognized that “the regulation 
of local concerns in a town, is considered as properly be¬ 
longing to its inhabitants . . . and it is hardly looked upon 
as a delegation of legislative authority.” 

A few months later the same court in Cooper v. The 
District of Columbia, MacArthur & Mackey (11 D.C.) 250, 
251. referring to the Roach case. said. “All that was de¬ 
cided there was that Congress had no right to bestow upon 
the legislative assembly of the District any powers which 
were not necessary for it as a municipality; but the decis¬ 
ion expressly, in more than one place, declares that what¬ 
ever was granted by Congress to the legislative assembly 
of the District, in respect to matters properly pertaining to 
municipal government, was a valid grant.” 

Another case relied on by appellee is Smith v. Olcott, 
19 App. D.C. 61. There the Court of Appeals of the Dis¬ 
trict of Columbia, created in 1893, 3 held invalid a section of 
a licensing statute prescribing maximum charges which 
could be made by auctioneers on the ground that it set 
forth “one absolute, invariable charge for all sales of real 
estate.” The decision added nothing to what had already 
been said in the Stoutenburnh case. 

The most recent case applicable to the subject matter is 
Johnson v. District of Columbia . 30 App. D.C. 520, decided 
in 1908, in which the court refused to declare invalid an 

: Now the United States District Court for the District of Columbia. 

3 Now the United States Court of Appeals for the District of Columbia 
Circuit. 
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1871 Act of the Legislative Assembly prohibiting crnelty 
to animals. The court held the Act to be a mere police 
regulation and hence within the scope of powers delegated 
by Congress to the municipality, citing Stoutenburgh v. 
Hennick, 129 U.S. 141, and Smith v. Olcott, 19 App. D.C. 61. 
“Cruel treatment of helpless animals,’’ said the court, “at 
once arouses the sympathy and indignation of every person 
possessed of human instincts,—sympathy for the helpless 
creature abused, and indignation towards the perpetrator 
of the act; and in a city, where such treatment would be 
witnessed by many, legislation like that in question is in 
the interest of peace and order and conduces to the morals 
and general welfare of the community.” I shall not labor 
the obvious analogy between that enactment and the ones 
now before us. I think the interest of good government, 
public peace and order, morals and the general welfare of 
the community require the courts to hold that this was a 
reasonable and proper exercise of the police power. I 
think we may take it as true that these Acts were in further¬ 
ance of the purposes of the 13th and 14th Amendments to 
the Constitution and that they were in the spirit of the 
Civil Rights Acts of that era. But it by no means follows 
that the label of “general legislation” must be affixed to 
them. In purpose and scope they were merely local and 
regulators and under the several decisions above-referred- 
to were properly delegable by Congress to the local As¬ 
sembly. 

Another argument made by defendant is that the Acts 
interfere with its freedom of contract. But as Chief Jus¬ 
tice Hughes said in West Coast Hotel Company v. Parrish. 
300 U.S. 379. 392, “freedom of contract is a oualified and 
not an absolute right.” 4 Thus the test is whether there 
was such interference as to be unreasonable in law. See 
Western Turf Association v. Greenberg, 204 U.S. 359. I 
think we cannot say that there was. 

Nor can I approve defendant’s contention that the Acts 
are discriminatory because barrooms were not included in 
the first Act nor hotels in the second. Defendant does not 
operate either a barroom or a hotel and hence cannot be 
heard to complain of the alleged discrimination. As the 

♦ To the same effect is Radice v. People of the State of New York, 264 
U. S. 292. 
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government points out in its reply brief, one who attacks 
a statute as unconstitutional must show that he is within 
the class of persons as to whom it is unconstitutional and 
that he is injured thereby. If he is not hurt he cannot 
complain. HealcL v. District of Columbia, 259 U.S. 114; 
Tyler v. Judges of the Court of Registration, 179 U.S. 405; 
Hendrick v. Maryland, 235 U.S. 610; Sprout v. City of South 
Bend, Indiana, 277 U.S. 165; Aetna Ins. Co. v. 
Hyde, 275 U.S. 440; Corporation Commission of Oklahoma 
v. Lowe, 281 U.S. 431; Shearer v- Burnet, 2S5 U.S. 228; 
Marblehead Land Co. v. City of Los Angeles, 47 F. 2d 528. 
The same rule applies against one attacking a municipal 
ordinance. 62 C.J.S., Municipal Corporations, Sec. 433. 
Moreover, the two Acts are cumulative in nature and opera¬ 
tion and should be read together. 

As to defendant’s contention that the Acts are unreason¬ 
able, I note that District of Columbia v. Waggaman, 4 Mac- 
key (15 D.C.) 328, held that when there is an express legis¬ 
lative grant of power, courts have nothing to do with the 
reasonableness of an ordinance enacted under it, but can 
only construe the extent of the grant. 

The Acts are also attacked on the ground that thev pro¬ 
vide for the forfeiture of licenses. But the object of these 
Acts is not the collection of a fine or the revocation of a 
license. See District of Columbia v. Brooke , 29 App. D.C. 
563. These are merely the enforcement features of the 
Acts. 

Nor is there merit in defendant’s contention that the Acts 
must fail because the Municipal Court was given no power 
to forfeit licenses. The short answer is that such power 
need, not and does not rest in the court but in the District of 
Columbia Commissioners who issued the license in the first 
place. And there are many instances in which the Commis¬ 
sioners have the power to revoke licenses as a result of court 
judgments 5 or independently of court action. 6 


s E.R., revocation of automobile operator’s permit on conviction of 
operating under the influence of intoxicating liquor. Code 1940, 40-609 (b): 
revocation of operator’s permit for failure to satisfy judgment arising 
from collision, Code 1940, 40-403: revocation of money lender’s license 
for conviction of violating Loan Shark Law, Code 1940, 26-606. 

«Code 1940, §5 1-232, 2-1405, 2-1505, 47-2303. 47-2345. 



I am clear in my view that the Acts under consideration 
were valid and became the subsisting and binding law of this 
jurisdiction. 

Are the Acts presently enforceable? 

The Municipal Court, as we have seen, ruled that the Acts 
were valid when enacted, but have since been repealed “by 
implication.” Defendant-appellee also advances the argu¬ 
ment that they have been expressly repealed. 

It must be kept clearly in mind that Congress has con-. 
sistently recognized the validity and binding force of Acts 
of the Legislative Assembly, though in some instances it 
disapproved certain enactments by expressly repealing or 
amending them. For example, in 1887 Congress expressly 
repealed parts of two Acts of the Assembly relating to 
license taxes on real estate agents and provided for a new 
tax (24 Stat. 368), and in 1891 expressly amended a pro¬ 
vision of an Act relating to license taxes on second-hand 
dealers (26 Stat. 841). 

Just as the courts have always recognized the express 
repeal of an Act of a Legislative Assembly, 7 they have also 
recognized that Acts and parts of Acts of the Assembly 
which had not been expressly disapproved by Congress re¬ 
tained the status of valid legislation. Cooper v. The District 
of Columbia, MacArthur & Mackey (11 D.C.) 250 (1880); 
District of Columbia v. Waggaman, 4 Mackey (15 D.C.) 328 
(1885); District of Columbia v. Burgdorf, 6 App. D.C. 465 
(1895); District of Columbia v. Weaver, 6 App. D.C. 482 
(1895); Parsons v. The District of Columbia , 8 App. D.C. 391 
(1896): Lasley v. The District of Columbia, 14 App. D.C. 
407 (1899); Johnson v. District of Columbia, 30 App. D.C. 
52° (1908). 

In reaching the conclusion that the Acts had been re¬ 
pealed by implication, the trial judge said: 

“... The basis for this conclusion is to be found in 
a consideration of the Organic Act of 1878 which 
first established a complete and permanent form 
of government for the District of Columbia and of 

7 In Lansburgh v. The District of Columbia , 11 App. D. C. 512. the court 
recognized that the Assembly’s Act defining and authorizing “gift enter¬ 
prises” under prescribed tax rates had been changed by Congress Into a 
prohibition of the same defined activity, and sustained a conviction under 
the new statute. 
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the subsequent execution thereunder of the wide 
authority vested in the Commissioners through 
their promulgation of many municipal ordinances 
dealing with the ownership, control, maintenance 
and operation of establishments dispensing food 
and drink in the District. 

“The 1878 Act was passed for the express pur¬ 
pose of providing a complete form of permanent 
government for the District of Columbia and for 
legislative substitution for all previous legislation 
enacted dealing with the same subject matter. It 
seems inescapable that, if this premise be correct, 
then the Acts of 1872 and 1873 as such, although not 
directly repealed, have both been repealed by im¬ 
plication.” 

In considering this ruling I think courts must be guided 
by the cardinal principles that repeal by implication is held 
in disfavor and that the intention of a legislature to repeal 
must be “clear and manifest.” United States v. Borden Co ., 
308 U.S. 188; United States Alkali Export Ass f n v. United 
States, 325 U.S. 196. 

There is nothing in the temporary Organic Act of June 
20, 1874, 18 Stat. 116, or in any provision of the permanent 
Organic Act of June 11, 1878, 20 Stat. 102, that can be said 
to repeal these Acts. Though great reliance is placed on 
Eckloff v. The District of Columbia, 4 Mackey 572. aff’d 135 
U.S. 240, and District of Columbia v. Button, 143 U.S. 18. for 
the proposition that the provisions of the Organic Act re¬ 
pealed by implication a former provision of the Assembly, 
the cases are easily distinguishable. In both cases, which 
concerned Acts involving the local police force, the court 
could and did point to a specific power delegated to the 
Commissioners by the 1878 Act regarding appointment and 
removal of policemen which, on the facts, was so broad and 
inclusive that it was held not to be limited by any prior en¬ 
actment on the same subject. In the Hutton case, the court 
made it clear that it was ruling that only Section 354 of the 
Revised Statutes for the District of Columbia was repealed 
by Section 6 of the Organic Act. Nowhere is there a ruling 
that all pre-existing laws were repealed. Moreover, in both 
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the Eckloff and Hutton cases there was presented a basic 
and fundamental conflict between prior enactments and the 
1878 Act of Congress—a situation which by no means exists 
here. Also, both cases dealt with an administrative problem 
of the Government newly established by the 187S Act, while 
in the case at bar we have no such problem: we deal only 
with an enactment regulating the conduct of certain busi¬ 
nesses, which was not in any way covered by the 1878 Act. 
Hence it is plain to me that neither the Eckloff nor the 
Hutton decision gives support to the ruling below. 

There is nothing in the Organic Act which can be held to 
directly affect or conflict with the Acts before us. The ex¬ 
press words of the first section of the Organic Act are that 
“all laws now in force relating to the District of Columbia 
not inconsistent with the provisions of this Act shall remain 
in full force and effect.” While the 1S78 Act reorganized 
the form of the District Government and the administration 
thereof, it did not by implication or otherwise repeal, super¬ 
sede or supplant the whole body of pre-existing law govern¬ 
ing the District. 

Was there any later legislation working a repeal of the 
Acts here involved? The trial court relied on the Licensing 
Act of July 1,1902, 32 Stat. 622, and 27 Stat. 394 and 47 Stat. 
550 as such legislation. Those statutes dealt primarily with 
the Commissioners’ right .to issue and revoke licenses of 
certain public places of amusement. It would be wrong to 
say that such statutes, dealing primarily with licensing, 
worked a repeal of former regulatory Acts. 

We have been cited to no other later statute which is so 
expressly repugnant to the Acts in question as to require 
a ruling that it superseded them. In the absence of any such 
statute and in view of the many judicial determinations after 
the Organic Act holding Acts of the Legislative Assembly 
valid, the trial jud<re was in error in this ruling. Cooper v. 
The District of Columbia, MacArthur & Mackey (11 D.C.) 
250 (1880): District of Columbia v. Waaaaman . 4 Mackey 
(15 D.C.) 328 (1885); District of Columbia v. Burqdorf, *6 
Arm. DC. 465 (1895): District of Columbia v. Weaver, 6 
Arm. D.C. 482 (1895): Parsons v. The District of Columbia, 
8 Arm. D C. 391 (1896): Lasley v. The District of Columbia , 
14 App. D.C. 407 (1899); Johnson v. District of Columbia. 
30 App. D.C. 520 (1908). 
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The next question is whether the Act of Congress 
establishing a Code of law for the District of Columbia (31 
Stat. 1189) had any effect on the validity of the Acts. The 
language in section 1636 provides that all Acts of the Gen¬ 
eral Assembly of the State of Maryland, all Acts and parts 
of Acts of the Legislative Assembly of the District of Co¬ 
lumbia, and all Acts of Congress applying to the District of 
Columbia shall be repealed with certain specific exceptions. 
The most pertinent exceptions are set forth in Section 1636 
and Section 1640. Under the first section, specifically ex¬ 
cepted from repeal are “police regulations, and generally 
all acts and parts of acts relating to municipal affairs only 
. ..” (Emphasis supplied.) Section 1640 reads: “Nothing 
in the repealing clause of this code contained shall be held 
to affect the operation or enforcement in the District of 
Columbia of the common law ... or of any municipal ordi¬ 
nance or regulation, except in so far as the same may be in¬ 
consistent with, or is replaced by, some provision of this 
code.” The Acts in question being merely regulatory in 
nature, it follows that by the plain terms of this section, the 
repealing clause had no effect on the Acts and that they 
were intended to and did remain in force. 

The next argument deals with the 1872 and 1873 Acts in 
the light of several Code provisions, and of regulations pro¬ 
mulgated much later by the Commissioners. Appellee ar¬ 
gues that there is conflict between the 1872 and 1873 Acts, 
and other valid Acts in this jurisdiction and that the former 
Acts have been impliedly repealed by the later ones. Exam¬ 
ining the general licensing laws, 32 Stat. 622, 47 Stat. 550, 
et seq., which are in effect in the District of Columbia (Code 
Sections 47-2301. 47-2327. 47-2345), I find, as already noted, 
that there is nothing in these statutes which is inconsistent 
with the Acts in question. The 1872 and 1873 Acts do not 
treat the matter of issuance of licenses, but only concern the 
revocation of a license when there has been a violation. 
There is no reason why the two laws cannot exist side bv 
side without conflict. United States v. Borden Co., 308 U.S. 
188. See also Richards v. Davison , 45 App. D.C. 395, citing 
District of Columbia v. Lee, 35 App. D.C. 341; U.S. ex rel 
Early v. R'chards, 35 App. D.C. 540. Nor are the Acts in 
question in any way inconsistent with other current restau¬ 
rant and building regulations: all should be considered as 




cumulatively binding. Certainly the fact that the Commis¬ 
sioners have from time to time promulgated additional reg¬ 
ulations in no way affects a valid prior regulation. These 
regulations supplemented existing laws; they did not super¬ 
sede them. 

Appellee says that the Alcoholic Beverage Control Act 
of 1934, Code 1940, 25-101 et seq., superseded these Acts. 
Particular emphasis is placed on Section 25-121 which, 
among other things, prohibits sale of intoxicants to persons 
below certain age levels. The 1872 and 1873 Acts deal with 
an over-all regulation of various services (restaurants for 
example); the ABC Act merely places further restrictive 
regulations upon sales of liquor—which has traditionally 
been the subject of separate regulation. Both in their own 
way regulate a different aspect of public health, safety and 
order. They exist and operate concurrently. For practical 
purposes the later Act may be regarded as ‘‘merely affirma¬ 
tive, or cumulative, or auxiliary.” Wood v. The United 
States, 16 Pet. 342. 

The argument is also made that even if the Acts were valid 
in their inception they are no longer valid because they 
have become obsolete and have not been enforced in this 
jurisdiction. The point is not well taken. A failure to en¬ 
force the law does not and cannot change it. See Louisville 
& A 7 . R. Co. v. United States, 282 U.S. 740; Standard Oil Co. 
v. Fitzgerald, 86 F.2d 799. cert. den. 300 U.S. 683; **C. B. & 
O. R.R. Co. v. Iowa.” 94 U.S. 155: Kelly v. State of Wash¬ 
ington, 302 U.S. 1. See also Costello v. Palmer, 20 App. D.C. 
210. Otherwise administrative officials could through inac¬ 
tion repudiate or work a repeal of any validly enacted legis¬ 
lation. 

As^will appear, Judge Hood is of the opinion that the Acts 
of 1872 and 1873 were invalid when enacted, and Judge Olag- 
ett is of the opinion that the Act of 1872 was repealed by the 
Act of 1873. Thus a majority of the court rules that the 
Act of 1872 has no operative effect and (since the first count 
was based on that Act) no prosecution can be maintained 
thereon. Consequently the order of the Municipal Court 
quashing the first count of the information will be affirmed. 

But Judge Clagett and I agree that the Act of 1873 was 
valid when enacted and has not been repealed. Accordingly, 
it is the decision of this court that the order quashing the 
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second, third and fourth counts of the information must be 
reversed. 

• i 

Affirmed as to Count One 
of the Information. 
Reversed as to Counts 
Two, Three and Four. 


Clagett, Associate Judge: I have concluded that the 1872 
act was repealed by the 1873 act, and that the latter was 
valid when enacted and has not been repealed. As to the 
validity of the 1873 act particularly I disagree with jnuch 
of the opinion of Chief Judge Cavton and therefore state 
my own opinion separately. 

The resurrection after eighty years of statutes which 
appear in none of the modern codes or compilations of 
statutes relating to the District of Columbia requires ex¬ 
planation and something of historical background. This 
history began with the submission to the states of Art. 1, 
sec. 8, cl. 17 of the Federal Constitution providing that: 

“The Congress shall have power * * * To exer¬ 
cise exclusive Legislation in all Cases whatsoever' 
over such District (not exceeding ten Miles 
square) as may, by Cession of particular States, 
and the Acceptance of Congress, become the Seat 
of the Government * * V’ 

In No. XLI1I of the Federalist, James Madison gave 
the following contemporaneous explanation of the consti¬ 
tutional clause just quoted: 

“The indispensable necessity of complete aus 
thority at the seat of government, carries its own 
evidence with it. It is a power exercised by every 
Legislature of the Union, I might say of the world,! 
by virtue of general supremacy. Without it, not 
only the public authority might be insulted and 
its proceedings interrupted with impunity; but 
a dependence of the members of the general gov¬ 
ernment on the State comprehending the seat of 
the government, for protection in the exercise of 
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fheir duty, might bring on the national councils 
an imputation of awe or influence, equally dis¬ 
honorable to the government and dissatisfactory 
to the other members of the Confederacy. This 
consideration has the more weight, as the gradual 
accumulation of public improvements at the sta¬ 
tionary residence of the government would be both 
too great a public pledge to be left in the hands of 
a single State, and would create so many obstacles 
to a removal of the government, as still further to 
abridge its necessary independence. The extent 
of this federal district is sufficiently circumscribed 
to satisfy every jealousy of an opposite nature. 
And as it is to be appropriated to this use with the 
consent of the State ceding it; as the State will no 
doubt provide in the compact for the rights and 
the consent of the citizens inhabiting it; as the 
inhabitants will find sufficient inducements of in¬ 
terest to become willing parties to the cession; as 
they will have had their voice in the election of the 
government which is to exercise authority over 
them; as a municipal legislature for local pur¬ 
poses, derived from their own suffrages, will of 
course be allowed them; and as the authority of 
the legislature of the State, and of the inhabitants 
of the ceded part of it, to concur in the cession, 
will be derived from the whole people of the State, 
in their adoption of the Constitution, every imag¬ 
inable objection seems to be obviated/’ 


Provision for the District government was first made 
February 27, 1801, (2 Stat. 103, Code 1940, Historical, p. 
XXXIII). After the recession of the Virginia portion of 
the District, there remained in it as separate entities 
what became the City of Washington and also the City of 
Georgetown, as well as the outlying territory not included 
in either. By an act of Congress approved* May 3, 1802, 
(2 Stat. 193, Code 1940, Historical, p. XXXIV)* the City 
of Washington was first incorporated, with a mayor ap¬ 
pointed by the President, and a city council of two houses 
to be elected annually. 

By an act approved May 15,1820, (3 Stat. 583, Code 1940, 
Historical, p. XXXIX) Congress passed a new act for 
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the incorporation of the City of Washington, repealing all 
acts theretofore passed for that purpose, creating a mayor 
and city council, providing for voting qualifications and 
enumerating various powers, including the power “to pro¬ 
vide for licensing, taxing, and regulating auctions, re¬ 
tailers, ordinaries, and taverns, hackney carriages, wagons, 
carts, and drays, pawn-brokers, venders of lottery tickets, 
money-changers, and hawkers and pedlars; to provide for 
licensing, taxing, regulating, or restraining, theatrical or 
public shows and amusements; to restrain or prohibit tip¬ 
pling houses, lotteries, and all kinds of gaming; to regulate 
and establish markets; * * # to provide for the establish¬ 
ment and superintendence of public schools.” 

By an act of Congress approved May 17, 1848, (9 Stat. 
223, Code 1940, Historical, p. XLIII) the charter of Wash¬ 
ington was amended by enumerating a long list of desig¬ 
nated powers, including the power to “provide for licens¬ 
ing. taxing and regulating livery stables, and wholesale 
and retail dealers * * *.” As to the territory within the 
District, but outside of Washington and Georgetown, Con¬ 
gress by the act of March 3, 1863, (12 Stat. 799, Code 1940, 
Historical, p. XLVI1I) empowered the “Levy Court” to 
grant licenses to wholesale and retail dealers in goods, 
wares or merchandise “under such restrictions and pen¬ 
alties as the said Levy Court may deem expedient.” 

Eliminating discussion of intervening statutes of no im¬ 
mediate relevancy, we come now to the significant act of 
Congress approved February 21, 1871. (16 Stat. 419, Code 
1940. Historical, p. LI et seq.) establishing for the first 
time a government for the entire District of Columbia. 
This act provided for a governor to be appointed by the 
President, a bicameral legislative assembly consisting of a 
council and hou«e of delegates, a board of public works, 
and a non-voting delegate to the national Congress. Sec¬ 
tion 18 of the act provided: 

“And be it further enacted, That the legislative 
power of the District shall extend to all rightful 
subjects of legislation within said District, consis¬ 
tent with the Constitution of the United States 
and the provisions of this act, subject, neverthe¬ 
less. to all the restrictions and limitations imposed 
upon States by the tenth section of the first article 
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of the Constitution of the United States; but all 
acts of the legislative assembly shall at all times 
be subject to repeal or modification by the Con¬ 
gress of the United States, and nothing herein 
shall be construed to deprive Congress of the 
power of legislation over said District in as ample 
manner as if this law had not been enacted.” 

This fundamental law was thoroughly discussed in Con¬ 
gress before its adoption. 1 Summing up the constitutional 
status of the District of Columbia, it has been said that the 
District is a separate political community in a certain 
sense and in that sense may be called a state whose sov¬ 
ereign power is lodged in the Government of the United 
States; but it is not strictly a state within the meaning 
of that term as used in the Constitution. 2 It must be kept 
constantly in mind that at the time of the creation of the 
District of Columbia as an entity separate from the states 
it included more than one municipality. In that sense, at 
least, it was like a state whose legislature enacts laws for 
the entire state, delegating to various municipalities the 
power to pass ordinances affecting only the inhabitants of 
those particular municipalities. 

It is against this constitutional and legislative back¬ 
ground that there must be considered the two acts of the 
legislative assembly invoked in the present case. 3 Section 
1 of the first act, that of June 20, 1S72, provided that keep¬ 
ers or owners of restaurants and of certain other estab¬ 
lishments were required to post a scale of prices for which 

1 See Cong. Globe, 41st Cong., 3rd Sess., pp. 643-644 (1871). The Star 
and the Daily National Republican were also published but were not offi¬ 
cial publications. 

2 Metropolitan R. Co. v. District of Columbia , 132 U. S. 1; District of 
Columbia v. Tyrrell , 41 App. D. C. 463. 

s These acts are printed in “Laws of District of Columbia,” published 
by the Chronicle Publishing Company. In the preface of this publication 
signed by Edwin L. Stanton. Secretary of the District of Columbia, there 
appears the folio-wing: “In its preparation copies of the Acts of Congress, 
furnished and certified by the Department of State, have been used; and 
as to the Acts of the Legislative Assembly, the edition has been carefully 
collated and compared with the original rolls in the archives of the Dis¬ 
trict.” The acts of the legislative assembly referred to were passed by 
both houses of the legislative assembly and signed by the governor. These 
acts were thoroughly debated and such debates were duly reported in the 
newspapers of the day. Some of the briefs filed herein adopt misleading 
citations for the acts by referring to Abert and Lovejoy’s Compilation of 
1894. However this compilation was wholly unofficial and never received 
official sanction. 



the different articles kept for sale would be furnished. 4 
Section 3 of that act provided: 

“And be it further enacted, That any restau¬ 
rant keeper or proprietor, any hotel keeper or 
proprietor, proprietors or keepers of ice-cream 
saloons or places where soda-’water is kept for 
sale, or keepers of barber shops and bathing 
houses, refusing to sell or wait upon any respect¬ 
able well-behaved person, without regard to race, 
color, or previous condition of servitude, or any 
restaurant, hotel, ice-cream saloon or soda foun¬ 
tain, barber shop or bathing-house keepers, or 
proprietors, who refuse under any pretext to serve 
any welbbehaved, respectable person, in the same 
room, and at the same prices as other well-be¬ 
haved and respectable persons are served, shall 
be deemed guilty of a misdemeanor, and upon con¬ 
viction in a court having jurisdiction, shall be 
fined one hundred dollars, and shall forfeit his 
or her license as keeper or owner of a restaurant, 
hotel, ice-cream saloon, or soda fountain, as the 
case may be, and it shall not be lawful for the 
Register or any officer of the District of Colum¬ 
bia to issue a license to any person or persons, 
or to their agent or agents, who shall have for¬ 
feited their license under the provisions of this 
act, until a period of one year shall have elapsed 
after such forfeiture.” 

The act of June 26, 1873, was more detailed. Section 1 
provided for the posting of the common or usual prices 
to be charged. Section 2 provided that lists of such price 
or prices must be transmitted to the Register of the Dis¬ 
trict. Failure to transmit such copies to the Register was 
punishable by fine and forfeiture of the license. Section 
3 provided as follows: 

“And be it further enacted, That the proprietor 
or proprietors, keeper or keepers, of any licensed 
restaurant, eating-house, bar-room, sample-room, 
ice-cream saloon, or soda-fountain room shall sell 

* The agreed statement of facts discloses that the records of the District 
of Columbia fail to show that any local restaurant or eating house ever 
complied with this provision or that any demand for such price list was 
ever made. The same applies to the 1873 act. The local officials simply 
failed to enforce the law. 
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at and for the usual or common prices charged 
by him, her, or them, as contained in said printed 
cards or papers, any article or thing kept for sale 
by him, her, or them to any well-behaved and re¬ 
spectable person or persons who may desire the 
same, or any part or parts thereof, and serve the 
same to such person or persons in the same room 
or rooms in which any other well-behaved person 
or persons may be served or allowed to eat or 
drink in said place or establishment: * # V’ 

The penalty provision was set forth in Section 4 which 
imposed a $100 fine and a forfeiture of the license for one 
year. 

There were several prosecutions for violation of the 
1S72 act, but no prosecutions under the act of 1873. 5 

' An agreed statement of facts signed by respective counsel, the contents 
of which are repeated in the briefs, recites that “There is no official 
record of any attempted prosecutions for violations of the terms of the 
legislative assembly act of June 20. 1872.” It is further recited on infor¬ 
mation and belief, however, that there were four such prosecutions. 
Although not particularly important, these "tacts” are incorrect. The 
records of the Supreme Court of the District of Columbia (now the United 
States District Court of the District of Columbia) show that actually there 
were five such prosecutions. In No. 9420, District of Columbia v. Sebastian 
Aman, filed September 17, 1872, Aman, a Ninth Street proprietor, was 
accused of refusing to sell whiskey to a person of color. In the Police 
Court he was found guilty and fined $100 and his license ordered for¬ 
feited. On appeal to the D. C. Supreme Court, December 6, 1872 (under a 
trial fie novo) a jury was sworn and he was found not guilty. In No. 
9451, District of Columbia v. Henry Scherf , filed October 11, 1872, defendant 
was found guilty in Police Court and fined $30. On appeal to the D. C. 
Supreme Court. December 6. 1872, a nolle prosequi was presented by the 
District Attorney. In No. 9452, District of Columbia v. Henry Scherf, filed 
October 11, 1872, Scherf, a Pennsylvania Avenue proprietor, was accused 
of refusing to sell liquor to a person of color on July 29, 1872. In Police 
Court he was found guilty and fined $100 and ordered to forfeit his license. 
On appeal to the D. C. Supreme Court he was found not guilty by a jury. 
In No. 9453, District of Columbia v. Gottlieb Shoibie. filed October 11, 
1872, defendant, operating a restaurant at 7th and E Streets, was accused 
of refusing to sell beer because of color. In Police Court defendant was 
found guilty and fined $100 and his license ordered forfeited. On appeal 
to the D. C. Supreme Court, December 5. 1872, on motion the information 
was quashed. In No. 9474, District of Columbia v. Fred Freund, filed 
November 25. 1872. defendant, proprietor of a restaurant at Pennsylvania 
Avenue and 11th Street, was accused of refusing to sell and wait on four 
colored persons in answer to a request for ice cream and cake to be eaten 
on the premises. In Police Court defendant was found guilty and fined $100 
and his license ordered forfeited. On appeal to D. C. Supreme Court, 
December 5. 1872. a nolle prosequi was presented by the District Attorney! 
These cases were fully reported in the Evening Star and the Daily Nation¬ 
al Republican of December 4. 5, 6, and 7, 1872. These reports show that 
the validity of the act was not passed upon. 
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The legislative assembly was abolished by the Tempo¬ 
rary Organic Act of June 20, 1874, (18 Stat. 116, Code 
1940, Historical, p. LVI et seq.) which provided for an 
interim form of commission government for the District 
of Columbia with separate school and police boards. No 
acts of the legislative assembly, however, were repealed. 
By the present Organic Act of June 11, 1878, (20; Stat. 
102, Code 1940, Historical, p. LVIII et seq.) a permanent 
form of government for the District was established. The 
enacting clause of this statute provided: “Said District 
and the property and persons that may be therein shall be 
subject to the following provisions for the government 
of the same, and also to any existing laws applicable there¬ 
to not hereby repealed or inconsistent with the provisions 
of this act. * * * and all laws now in force relating to 
the District of Columbia not inconsistent with the pro¬ 
visions of this act shall remain in full force and effect.” 
This act neither created new laws or regulations for the 
District nor repealed old ones except laws relating to the 
organization of the District. Instead it provided for the 
drafting of such additional laws and changes in old ones 
as might be subsequently reported to Congress. 

Congress in 1901 passed a new Code of Laws for the 
District of Columbia, (31 Stat. 11S9). Section 1 provided 
that: “The common law, all British statutes in force in 
Maryland on the twenty-seventh day of February, eighteen 
hundred and one, the principles of equity and admiralty, 
all general acts of Congress not locally inapplicable in 
the District of Columbia, and all acts of Congress by their 
terms applicable to the District of Columbia and to other 
places under the jurisdiction of the United States, in force 
at the date of the passage of this act shall remain in force 
except in so far as the same are inconsistent with, or are 
replaced by, some provision of this code.” Section 1636 
of the 1901 Code provided that: “All acts and parts of acts 
of the general assembly of the State of Maryland, gen¬ 
eral and permanent in their nature, all like acts and parts 
of acts of the legislative assembly of the District of Co¬ 
lumbia, and all like acts and parts of acts of Congress 
applying solely to the District of Columbia in force in 
said District on the day of the passage of this act are 
hereby repealed, except: * * *.” There followed eleven 
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exceptions (not repealed) only three of which appear rele¬ 
vant to the present question, namely: “Third. Acts and 
parts of acts relating to the organization of the District 
government, * * * or to police regulations, and generally 
all acts or parts of acts relating to municipal affairs only, 
including those regulating the charges of public-service 
corporations” and “Fifth. All penalty statutes author¬ 
izing punishment by fine only or by imprisonment not 
exceeding one year, or both.” The 3901 Code was the last 
which was enacted by Congress. Two other codes were 
compiled, one in 1929, and one in 1940, but neither re¬ 
ceived the official approval of Congress. Neither the 1901 
(official) nor the 1929 or 1940 (unofficial) codes included 
either of the acts of the legislative assembly here discussed. 

I. 

The Validity of the Acts of the Legislative Assembly. 

The chief argument against the validity of these acts 
is that Congress under the Constitution could delegate to 
the legislative assembly, or any other government for 
the District of Columbia, only the power to make “munici¬ 
pal” and “police” regulations and could not delegate to 
any local government the power to enact “general” legis¬ 
lation. This statement of the law is supported by every 
extant authority. 6 

We must determine, then, whether the acts in question 
were “police regulations.” The argument is made that 
they were police regulations because they were passed 
under the police power. Police power is the inherent right 
of a nation or state or city to regulate the health, safety, 
comfort, or welfare of its citizens. It would be a waste of 
time to accumulate definitions. In its final analysis it has 
been defined as the power to govern. 7 

Laws and ordinances relating to the comfort, health, 
and good government of the inhabitants of a city are ordi¬ 
narily described as “police regulations,” and, though they 
may disturb the full enjoyment of a personal right, they 

r. Yakutt v. United States, 321 U. S. 414; Roach v. Van Risicick. MacA. 
& M. (11 D. C.) 171; Smith w Olcott, 19 App. D. C. 61; United States v. 
Celia, 37 App. D. C. 433; Johnson v. District oj Columbia, 30 App. D. C. 
520; United States ex rel Daly v. MacFarland, 2S App. D. C. 552. 

t See Slaughter-House Cases, 83 U. S. 36; Stone v. Mississippi, 101 U. S. 
814. 



are constitutional, notwithstanding they do not provide 
compensation therefor, for they do not appropriate private 
property for public use but merely regulate the enjoyment 
by the owner, who is supposed to be compensated by shar¬ 
ing in the benefits which such regulations are intended to 
secure. 8 

While all police regulations must be justified under the 
police power, it does not follow that all measures supported 
by the police power are deemed police regulations. In 
other words, police regulations and the police power are 
not the same. It is merely a play on words to say they 
are. There is a difference, but there is no accepted out¬ 
line of the scope of the two terms. 

In the states the answer is not too difficult. It is largely 
a matter of territorial extent. A question affecting the 
people of the entire state is left to the state legislature; 
a question which concerns only the people of different 
communities is left to the cities. The problem is compli¬ 
cated here by the fact that the legislative assembly legis¬ 
lated for the entire District just as a state legislature does. 

It is argued here that the distinction between general 
legislation and municipal regulations or police regulations 
is that the first affects rights while the other does not. It 
is also said these acts were not police regulations because 
they affected “policy” or the mores of the community. 
It is conceded (as I think it must be conceded) that Con¬ 
gress itself could have passed these acts, but that since 
they gave Negroes new rights, it is urged they were be¬ 
yond the local power of the legislative assembly. 

I have no doubt that the acts did confer new rights not 
created by the Thirteenth, Fourteenth, and Fifteenth 
Amendments or by any legislation enacted by Congress 
pursuant to those amendments. 9 I think it merely begs 
the question to claim that they did not. 

But I have concluded that the acts, conferring new rights 
as they did, were constitutional and valid. I so conclude 
because it is axiomatic that an act of a legislature is pre¬ 
sumed to be constitutional, 10 and I have heard no argument 

& Atlantic City v. France, 75 N. J. L. 910, 70 Atl. 163. 

» "The Civil Rights Cases," 109 U. S. 3. 

Gitlow v. People of The State of New York, 268 U. S. 652. 
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which overcomes this presumption. I think the true rule 
as to what acts the legislative assembly of the District of 
Columbia could not pass is that it could not pass acts regu¬ 
lating interstate commerce, 11 or regulating the processes of 
the United States courts, 12 or affecting the national or gen¬ 
eral interest in some other respect. True, other tests 
have been mentioned, but I do not think they are support¬ 
able. We have been cited to no case, and I know of none 
that holds that the creation of new rights or a new policy 
is the mark of “general legislation.” On the other hand, 
local option liquor laws, for example, have long been up¬ 
held as within the power of municipalities. Could any 
legislation affect policy more or more directly change the 
mores of a community? 

Acts of the legislative assembly have been upheld which 
exempted from D. C. taxation local property used for 
manufacturing purposes 13 and prohibiting cruelty to ani¬ 
mals, to mention only two of the most notable cases. 14 
Certainly the first of those acts created rights and es¬ 
tablished a policy. 

I have concluded that the true test of what is a police 
regulation in the municipal sense is not whether it creates 
a right or changes the mores of a community or establishes 
a y)oliev. All regulations and legislative acts do these 
things in greater or less degree. 

The true test, I believe, is whether the act or regulation 
is really local. The whole theory of our constitutional 
form of government is that local matters should be gov¬ 
erned by local people. Closely examined, the other tests 
really come down to this one. 

And judged by this test I am forced to the conclusion 
that these acts were truly municipal. They would, of 
course, affect visitors to the city, but the same is true 
of all important police regulations. They affected no na¬ 
tional interest; they did not interfere with interstate com¬ 
merce; they interfered with no rights of the states: they 
were local in every sense of the word. Granted, as has 
been thoroughly established, that a state may pass such 

n Stoutenburgh v. Hennick, 129 U. S. 141. 

12 Roach v. Van Riswick, MacA. & M. (11 D. C.) 171. 

13 Welch v. Cook, 7 Otto (U. S.) 541. 

ii Johnson v. District of Columbia, 30 App. D. C. 520. 
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legislation, I think it follows that, when authorized by Con¬ 
gress to do so, the local legislature had the same power. 

I have concluded that the power which can be delegated 
by Congress to a District government is broad enough to 
include these acts, that the necessary power was delegated 
and therefore that the acts were constitutional.: when 
passed. 

II. 

j 

Are the Acts Discriminatory? i 

It is argued that the acts were unreasonable and arbi¬ 
trary in that they undertook to set up and apply unreason¬ 
able and arbitrary classifications and distinctions. But I 
do not believe that appellee can complain because all busi¬ 
nesses were not included. At the present time, at least, 
all races are served in most business establishments in the 
District. I do not believe the acts are open to attack on 
this ground. 1 * 

III. 

Did the 1873 Act Repeal the 1S72 Act? 

i 

The first count of the information was based upon the 
1872 act and the second, third, and fourth counts were 
based upon the act of June 26, 1873. Appellee urged that 
the first act was repealed by the second. As already re¬ 
cited, the 1873 act provided that “all acts and parts of* acts 
inconsistent herewith are hereby repealed.” While gen¬ 
erally similar, the two acts differ in material respects. 
The penalties for failing to post prices are different and 
conflicting. The 1873 act makes no reference to barber 
shops or bathing houses as did the 1S72 act. Moreover 
the 1S73 act required service to “any respectable, well- 
behaved person” whereas the 1872 act referred to race, 
color, or other condition of servitude, one of the provi¬ 
sions which had caused difficulty in the courts. It might be 
possible to mesh the two acts together, but the effort would 

be difficult. Moreover it is clear that efforts to enforce 

» 


is Zahn v. Board of Public Works, 274 U. S. 325, and cases cited therein. 






the 1872 act had failed. 10 The 1873 act was much more 
detailed. It referred only to “licensed” establishments, 
whereas the 1872 act was ambiguous in this respect. It 
seems clear that the effect of the 1873 act was to repeal 
the 1872 act, at least so far as restaurants are concerned. 
It follows that, in my opinion, the first count of the in¬ 
formation must stand quashed. 

IV. 

Has the 1873 Act Been Repealed? 

Two congressional enactments are relied on chiefly as 
repealing, expressly or by implication, the 1872 and 1873 
acts of the legislative assembly. (As a matter of conveni¬ 
ence, both acts are referred to.) These are the Organic 
Act of June 11, 1878 (20 Stat. 102) establishing a perma¬ 
nent form of government for the District, and the 1901 
Code of Laws for the District (31 Stat. 1189, Act of March 
3, 1901.) The trial court held that the legislation was re¬ 
pealed by implication by the Organic Act of 1878. 1 find 

no sound basis for this conclusion. Certainly the 1878 act 
did not repeal these acts directly; it only repealed “all 
laws inconsistent with the provisions of this act”; and I 
find nothing inconsistent in the new enactment with the 
old ones. Neither can I find anything in subsequent li¬ 
censing acts or regulations to repeal the 1872 and 1873 
acts. 

The next question is whether the acts were repealed by 
the 1901 Code. Section 1 of the 1901 Code provided: 

“The common law, all British statutes in force 
in Maryland on the twenty-seventh day of Febru¬ 
ary, eighteen hundred and one, the principles of 
equity and admiralty, all general acts of Congress 
not locally inapplicable in the District of Colum¬ 
bia, and all acts of Congress by their terms appli- 
• cable to the District of Columbia and to other 
places under the jurisdiction of the United States, 
in force at the date of passage of this act shall 

The Evening Star indicated that the 1873 bill was introduced to 
correct the deficiencies of the earlier act, saying: “Mr. Brooks (who intro¬ 
duced C 61) said he regretted the necessity of such a law but it had come 
to his knowledge that it was highly necessary, in consequence of the law 
passed at the last session of the legislature being defective, and conse¬ 
quently inoperative.” The bill was pass' d by the lower house, repre¬ 
senting the wards of the city, by a vote of 17 to 1. 
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remain in force except in so far as the same are 
inconsistent with, or are replaced by, some pro¬ 
vision of this code.” 

It is clear, therefore, that these acts of the legislative 
assembly were not specifically continued in force. But 
were they repealed? 

Section 1636 provided: 

“All acts and parts of acts of the general as¬ 
sembly of the State of Maryland general and per¬ 
manent in their nature, all like acts and parts of- 
acts of the legislative assembly of the District of 
Columbia, and all like acts and parts of acts of 
Congress applying solely to the District of Co¬ 
lumbia in force in said District on the day of the 
passage of this act are hereby repealed, except:” 

There follow nine groups of exceptions, of which only 
the third and fifth are pertinent. The third exception 
provides: 

“Third. Acts and parts of acts relating to the 
organization of the District government, or to its 
obligations, or the powers or duties of the Com-; 
missioners of the District of Columbia, or their 
subordinates or employees, or to police regula¬ 
tions , and generally dll acts and parts of acts 
relating to municipal affairs only, including those 
regulating the charges of public service corpora¬ 
tions.” (Emphasis supplied.) 

The fifth exception provides: 

“Fifth. All penal statutes authorizing punish¬ 
ment by fine only or by imprisonment not ex¬ 
ceeding one year, or both.” 

Section 1636 concludes: I 

“All acts and parts of acts included in the fore¬ 
going exceptions, or any of them, shall remain in 
force except in so far as the same are inconsistent. 
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with or are replaced by the provisions of this 
code.” 

Section 1640 does not establish further standards but 
acts as a “reassurance” provision in that it restates those 
laws already specified in Section 1 which shall remain in 
force. It reads: 

“Nothing in the repealing clause of this code 
contained shall be held to affect the operation or 
enforcement in the District of Columbia of the 
common law or of any British statute in force in 
Maryland on the twenty-seventh day of February, 
eighteen hundred and one, or of the principles of 
equity or admiralty, or of any general statute of 
the United States not locally inapplicable in the 
District of Columbia or by its terms applicable 
to the District of Columbia and to other places 
under the jurisdiction of the United States, or 
of any municipal ordinance or regulation, except 
in so far as the same may be inconsistent with, 
or is replaced by, some provision of this code.” 

In other words, the act repealed all acts of the legislative 
assembly “general and permanent in their nature” except 
“police regulations” and acts “relating to municipal af¬ 
fairs only.” Therefore if these acts of the legislative as¬ 
sembly were more than police regulations, then the as¬ 
sembly had no power to enact them. If thev were police 
regulations or acts relating to municipal affairs, then they 
were not repealed by the 1901 Code. 

Having in mind the background of the acts, I have 
reached the conclusion that they were not repealed by the 
1901 Code nor by any other act of Congress. Congress 
has always had the power to repeal these acts of the legis¬ 
lative assembly. I conclude, however, that it has not 
done so. 

In the old case of Roach v. Van Riswick, Mac A. & M. 
(11 D. C.) 171, 172, 173, decided by the general term of 
the District Supreme Court, occurs a discussion which 
may indicate the real reason why several of the acts of 
the legislative assembly have been declared unconstitu¬ 
tional. The court said: 
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“There has been an instinctive reluctance on 
the part of bench and bar, to recognize the legis¬ 
lation of the late government of the District as 
valid, so far as it transcended the limits of strictly 
municipal action. This sentiment has hardly 
shaped itself into a definite opinion or formulated 
the reasons for its existence. It has sometimes 
sought its excuse in the want of positive confirma¬ 
tion by Congress of the legislation in question. 

, This, however, is a very unsatisfactory founda¬ 
tion for it. The organic act, as it is called, i. e., 
the act of February 21, 1871, which establishes 
the District government, nowhere contains an in¬ 
timation that the acts of the new government are 
to be inoperative until or unless confirmed by 
Congress; but, on the contrary, by the strongest 
implication, excludes such idea. The 50th section 
declares that all acts of the legislative assembly 
shall at all times be subject to repeal or modifica¬ 
tion by the Congress of the United States. Until 
repealed or modified, the clear implication is that 
they are to operate, proprio vigore. If Congress 
had first to approve, it is obvious that its judg- 

• ment as to the rightfulness or expedience of meas¬ 
ures submitted to them would be exercised then, 
and it was unnecessary to reserve it expressly, or 
the occasion when legislation once in force, is to 
be reviewed in order to modify or annul it. It 
is plain to us that as far as Congress could con¬ 
fer the power of original and independent legis¬ 
lation, needing no confirmation, but complete and 
operative in itself, it has done so by the act in 
question. The unwillingness so generally felt to 
give effect to this legislation grows partly out of 
a lurking doubt which existed from the beginning 
and has never been dispelled, as to the "consti¬ 
tutional power of Congress to create such an 
anomalous entity as the late District government; 
and to invest it with the powers which the act of 
1871 purports to convey.” 

But Congress did create such a body. It later decided 
it had made a mistake. It soon abolished the “anomalous 



entity” it had created. It still has the unquestioned 
power to repeal this act. Until and unless Congress acts 
specifically, I believe the 1873 act of the legislative assem¬ 
bly must stand. 

I would reverse the judgment of the trial court except 
as to the first count of the information. 


Hood, Associate Judge , dissenting: In 1879 the Supreme 
Court of the District of Columbia held invalid an act of 
the legislative assembly on the ground that it “was an act 
of legislation which it w as only competent for the Congress 
of the United States to pass.” Roach v. Van Riswick , 
Mac Arthur & Mackey, 171, 187. In the following year 
the same court, construing its previous opinion, said: “All 
that was decided there was that Congress had no right 
to bestow upon the legislative assembly of the District 
any powers which were not necessary for it as a munici¬ 
pality. ” Cooper v. The District of Columbia , MacArthur 
do Mackey, 250, 251. In 1889 the Supreme Court of the 
United States, holding an act of the legislative assembly 
invalid, said: “But as the repository of the legislative 
power of the United States, Congress in creating the Dis¬ 
trict of Columbia ‘a body corporate for municipal pur¬ 
poses’ could only authorize it to exercise municipal pow¬ 
ers, and this is all that Congress attempted to do.” Stout- 
enburgh v. Hennick, 129 U. S. 141, 147. In 1901 the Court 
of Appeals of the District of Columbia, holding an act of 
the legislative assembly invalid, said: “It is not a mere 
local regulation within the scope of the powers ordinarily 
delegated to municipal corporations, but an attempt at 
the exercise of a general legislative power over the 
freedom of contracts.” Smith v. Olcott, 19 App. D. C. 
61, 75. In 1905 the Court of Appeals, in referring to the 
powers of the Commissioners of the District, said: “Con¬ 
gress has reserved to itself, not only the power of legis¬ 
lation in the strict sense of the term, which it cannot con¬ 
stitutionally delegate to anyone or to any body of men, 
but even the power of enacting municipal ordinances, such 
as are within the ordinary scope of the authority of in¬ 
corporated municipalities.” Coughlin v. District of Co¬ 
lumbia, 25 App. D. C. 251, 254. In 1908, upholding an 
act of the legislative assembly, the Court of Appeals, cit- 
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mg the Stoutcnburqh case, said: “We think it clear that 
the two sections of the act above referred to, which, it 
will be observed, are complete in themselves, are mere 
police regulation, and therefore within the scope of powers 
delegated to the municipality by Congress.” Johnson v. 
District of Columbia, 30 App. D. C. 520, 522. 

In the face of these expressions of the highest courts 
of this jurisdiction, stated over a period of many years, 
I think we must hold that the legislative power of the 
legislative assembly was limited to the passage of police 
regulations and municipal ordinances, and I understand 
my colleagues, as well as counsel for the District, to agree, 
at least to some extent, with this conclusion. 

While the distinction between general legislation and 
police or municipal regulation is not always clear, 1 it seems 
rather obvious to me that the legislation here in question 
was civil rights legislation, rising to a higher plane or 
dignity than mere regulation of restaurants and other 
places of public entertainment. The many cases, both 
federal and state, dealing with civil rights legislation, 
make it plain that such legislation concerns itself with 
rights rather than regulation, although such rights may 
be guaranteed or enforced through regulation. 2 

Certain briefs filed with us assert that legislation of 
this type has been commonly enacted by municipalities, 
but no case is cited upholding the enactment of civil rights 
legislation by municipal ordinance. In the only case I 
have found where a municipality attempted to pass such 
a regulation, it was held to be beyond the power of the 
citv. Nance v. Mayfloicer Tavern , Inc., 106 Utah 517, 150 
P. 2d 773. 

If, as I read the cases, the legislative assembly was 
limited in its legislative power to the enactment of police 
and municipal regulations, and if, as I believe, the enact¬ 
ments in question cannot be properly classified as such, 
then it follows that such enactments were ineffective. 
Reaching this conclusion, I find it unnecessary to discuss 
other points raised in the case. 

1 United States v. Celia. 37 App. D. C. 433. cert, denied, 223 U. S. 728. 

2 E.g., The Civil Rights Cases, 109 U. S. 3; People v. King, 110 N. Y. 
418, 18 N. E. 245, 1 L.R.A. 293; Rhone v. Loomis, 74 Minn. 200, 77 N. W. 31; 
Piluso v. Spencer, 36 Cal. App. 416, 172 P. 412; Anderson v. Pontages 
Theater Co., 114 Wash. 24, 194 P. 813; Bob-Lo Excursion Co. v. People of 
State of Michigan, 333 U. S. 28. 
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Judgment. 

Thursday, May 24,1951 

The Court met pursuant to adjournment. Present: The 
Honorable Nathan Cayton, Chief Judge, Andrew M. Hood 
and Brice Clagett, Associate Judges. 
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(a) Whether Congress could constitutionally delegate 
to the Legislative Assembly of the District of Columbia 
authority to adopt municipal ordinances regulating restau¬ 
rants and specifying therein the classes of the public who 
should, and who should not, have the right to be served in 
restaurants in the District of Columbia; 

(b) Whether the Acts of the Legislative Assembly here 
involved were repealed by implication. 
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United States Court of Appeals 

fo'r the District of Columbia Circuit 
No. 11,039 

John R. Thompson Company, Inc., Appellant, 

v. 

District of Columbia, Appellee. 

No. 11,044 

District of Columbia, Appellant , j 

v. 

John R. Thompson Company, Inc., Appellee. 

CONSOLIDATED BRIEF OF DISTRICT OF COLUMBIA 

AND APPENDIX 

STATUTES INVOLVED 

Act of Legislative Assembly approved June 20,1872, Ch. LI: 

“An Act regulating restaurants, and other public places , 

and for other purposes. 

“Be it enacted by the Legislative Assembly of the District 
of Columbia, That keepers or owners of restaurants, eating- 
houses, bar-rooms, or ice-cream saloons, or soda-fountains, 
at which food, refreshments or drinks are sold, or keeper^ of 
barber shops and bathing houses, must put in a conspicuous 
place in their restaurant, eating-houses, ice-cream saloons, 
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or places for the sale of soda water, a scale of the prices for 
which the different articles they have for sale will be 
furnished. 

Sec. 2. And be it further enacted, That persons violating 
the provisions of the above section are to be deemed guilty 
of misdemeanor, and, upon conviction in a court having 
jurisdiction, are to be fined by the court not less than twenty 
dollars, and not more than fifty dollars. 

Sec. 3. And be it further enacted, That any restaurant 
keeper or proprietor, any hotel keeper or proprietor, pro¬ 
prietors or keepers of ice-cream saloons or places where 
soda-w’ater is kept for sale, or keepers of barber shops and 
bathing houses, refusing to sell or -wait upon any respect¬ 
able well-behaved person, without regard to race, color, or 
previous condition of servitude, or any restaurant, hotel, 
ice-cream saloon or soda fountain, barber shop or bathing- 
house keepers, or proprietors, who refuse under any pre¬ 
text to serve any well-behaved, respectable person, in the 
same room, and at the same prices as other well-behaved and 
respectable persons are served, shall be deemed guilty of a 
misdemeanor, and upon conviction in a court having jurisdic¬ 
tion, shall be fined one hundred dollars, and shall forfeit his 
or her license as keeper or owner of a restaurant, hotel, ice¬ 
cream saloon, or soda fountain, as the case may be, and it 
shall not be lawful for the Register or any officer of the 
District of Columbia to issue a license to any person or 
persons, or to their agent or agents, who shall have for¬ 
feited their license under the provisions of this act, until a 
period of one year shall have elapsed after such forfeiture.” 

Act of Legislative Assembly approved June 26, 1873, Ch. 
XLVI: 

“An act regulating sales in restaurants, eating-houses, 
bar-rooms, sample-rooms, ice-cream saloons, and soda- 
fountain rooms; providing for posting up the ordinary 
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prices for which sales shall or may he made in said estab¬ 
lishments, requiring all persons respectable and well- 
behaved to be accommodated in said establishments at said 
prices and in the same rooms, and providing penalties to 
secure the regulation of sales in said establishments, and 
for the enforcement of this act. 

“Beit enacted by the Legislative Assembly of the District 
of Columbia , That the proprietor or proprietors, or keeper 
or keepers, of every licensed restaurant, eating-house, bar¬ 
room, sample-room, ice-cream saloon, or soda-fountain 
room, or establishment in the District of Columbia, shall 
put up, or cause to be put up, and to be regularly kept up, 
or cause to be kept up, in two conspicuous places in the chief 
room or rooms of his, her, or their restaurant, eating-house, 
bar-room, ice-cream saloon, or soda fountain room, and in 
one conspicuous place in each small or private room, if Uny, 
used in connection with said restaurant, eating-house, bar¬ 
room, sample-room, ice-cream saloon, and soda-fountain 
room, for the accommodation of guests, visitors, or custo¬ 
mers thereat, printed cards, or papers, on which shall be 
distinctly printed the common or usual price for which each 
article or thing kept in any of said places or establishments 
to be eaten or drank therein is or may be commonly sold, 
or the price or prices for which the articles or things are 
or may be commonly or usually furnished to persons calling 
for, desiring, or receiving the same or any part or parts 
thereof, and no greater price or prices than those mentioued 
or contained on said cards or printed papers shall be asked 
for, demanded, or received from any person or persons for 
any of the articles or things kept in any manner for sale in 
any of the places or establishments aforesaid, either by said 
proprietor or proprietors, keeper or keepers, or by their 
agents, employes, or any one acting in any manner for them. 

1 ‘Sec. 2. And be it further enacted, That on or before the 
first day of November in each year the proprietor or pro- 
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prietors, keeper or keepers, of each licensed restaurant, 
eating-house, bar-room, sample-room, ice-cream saloon, and 
soda-fountain room or establishment in said District, as 
aforesaid, shall transmit to the Register of said District 
a printed copy of the usual or common price or prices of 
articles or things kept for sale by him, her, or them, as 
aforesaid, which shall be filed by the Register in his office, 
and unless he is notified of changes therein, the copy trans¬ 
mitted and filed in said office may be used in any case or 
proceeding under this act as prima facie evidence of the 
common or usual prices charged for the articles or things 
mentioned therein by t! e proprietor or proprietors, keeper 
or keepers, of any of the places or establishments aforesaid, 
and in a failure of any proprietor or proprietors, keeper 
or keepers, to transmit the copy aforesaid, the Register 
shall notify such person of such failure, and require such 
copy to be forthwith transmitted to him. 

“Sec. 3. And be it further enacted. That the proprietor 
or proprietors, keeper or keepers, of any licensed restau¬ 
rant, eating-house, bar-room, sample-room, ice-cream saloon, 
or soda-fountain room shall sell at and for the usual or 
common prices charged by him, her, or them, as contained 
in sa’d printed cards or papers, any article or thing kept for 
sale by him, her, or them to any well-behaved and respect¬ 
able person or persons who may desire the same, or any 
part or parts thereof, and serve the same to such person 
or persons in the same room or rooms in which any other 
well-behaved person or persons may be served or allowed to 
eat or drink in said place or establishment: Provided, That 
persons of different sexes shall not be accommodated in the 
same room or rooms unless they accompany each other, or 
call for any articles or things together, or unless said room 
or rooms are ordinarily used indiscriminately by persons 
of both sexes. 

“Sec. 4. And be it further enacted, That if the proprietor 
or proprietors, keeper or keepers, of any place or estab- 
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lishment, as aforesaid, sliall neglect or refuse to put up 
printed cards or papers of prices as provided for in the 
first section of this act, or shall refuse to send a copy or 
duplicate to the Register, as provided in the second section, 
or shall place or cause to be placed on said card or paper, 
or permit to be placed thereon any price or prices other or 
greater than that for which any article or thing is, or may 
be, usually and commonly sold or furnished by him, her, or 
them, or different from or more than is usually or commonly 
demanded or received therefor by him, her, or them, or by 
his, her, or their authority or direction, or shall demand or 
receive in any manner, or under any circumstances, or for 
any reason or pretence, in person or by any employe or 
agent, from any person or persons aforesaid, any sum or 
prices different or greater than is contained on said cards 
or papers, or than is usually and commonly asked or re¬ 
ceived for any article or thing kept for sale as aforesaid, or 
shall refuse or neglect, in person or by his, her, or their 
employe or agent, directly or indirectly, to accommodate 
any well-behaved and respectable person as aforesaid in 
his, her, or their restaurant, eating-house, bar-room, sample- 
room, ice-cream saloon, or soda-fountain room, or shall 
refuse or neglect to sell at the common and usual prices 
aforesaid in and at his, her, or their restaurant, eating- 
house, bar-room, sample-room, ice-cream saloon, or soda- 
fountain room, to any such person or persons therein at 
said prices, any article or thing kept therein and in the 
room or rooms in which such articles or things are ordinarily 
sold and served or allowed to be eaten or drank, or shall 
at any time or in any way or manner, or under any circum¬ 
stances, or for any reason, cause, or pretext, fail, decline, 
object, or refuse to treat any person or persons aforesaid 
as any other well-behaved and respectable person or per¬ 
sons are treated at said restaurant, eating-house, bar-room, 
sample-room, ice-cream saloon, or soda-fountain room, he, 
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she, or they, on conviction of a disregard or violation of 
any provision, regulation, or requirement of this act or any 
part of this act contained, be fined one hundred dollars, and 
forfeit his, her, or their license; and it shall not be lawful 
for any officer of the District to issue a license to any 
person or persons, or their agent or agents, whose license 
may be forfeited under the provisions of this act for one 
year after such forfeiture: Provided , That the provisions 
of this act shall be enforced by information in the Police 
Court of the District of Columbia, filed on behalf thereof 
by its proper attorney or attorneys, subject to appeal 
to the Criminal Court of the District of Columbia in the 
same manner as is now or may be hereafter provided 
for the enforcement of the District fines and penalties under 
ordinances and law. 

“Sec. 5. And be it further enacted, That all acts and parts 
of acts inconsistent herewith are hereby repealed.” 

SUMMARY OF ARGUMENT 

Taverns and ordinaries, the earliest predecessors of res¬ 
taurants in the District of Columbia, were not only public 
eating places but the only retail liquor dispensaries, and in 
some instances were gambling establishments. From the 
earliest times, by reason of these facts, taverns and ordin¬ 
aries were subject to rigorous regulation by the local gov¬ 
ernment for the protection of public health, morals and 
safety. The local regulations, which had the approval of 
Congress, prohibited the sale of liquor by taverns and 
ordinaries to Negroes. 

As the seat of the Federal Government, the City of Wash¬ 
ington and later the District of Columbia Government, 
were affected immediately by developments on the national 
level, and the local regulations promptly reflected major 

changes on that level. The ordinances adopted by the Cor- 
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poration of Washington immediately prior to the creation 
of the Territorial Government reflected the current National 
Policy regarding negToes by requiring all licensed estab¬ 
lishments to receive and serve all orderly persons without 
regard to color. 

In creating the Territorial Government, Congress care¬ 
fully preserved the mass of municipal regulations which 
had grown up in the City of Washington and handed them 
with its approval to the Legislative Assembly, to be modi¬ 
fied or repealed in the discretion of that body. The Legisla¬ 
tive Assembly enacted the Acts of 1872 and 1873 as addi¬ 
tional municipal ordinances which strengthened the ord¬ 
inances of the City of Washington, and added new cate¬ 
gories of establishments subject to such ordinances. 

The Acts of the Legislative Assembly were never re¬ 
pealed by Congress, by the Legislative Assembly, or by the 
Commissioners of the District of Columbia. While Con¬ 
gress has legislated on many of the subjects covered by the 
Acts of the Legislative Assembly, it has enacted no law with 
which those Acts of the Legislative Assembly are incon¬ 
sistent. 

The Acts of the Legislative Assembly of 1872 and 1873 
are in full force at the present time. The judgment of the 
Municipal Court quashing the information should be re¬ 
versed. The judgment of the Municipal Court of Appeals 
affirming the judgment of the Municipal Court as to the first 
count of the information should be reversed. The judg¬ 
ment of the Municipal Court of Appeals reversing the 
Municipal Court as to counts two, three and four of the 
information was correct and should be affirmed. 

FOREWORD 

“RESTAURANT. This term was first used for! an 
establishment where refreshments and meals were provided 
by one Boulanger, or Champ d’Oiseau, who opened the 
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first establishment of the kind in the rue des Poulies, Paris, 
about 1765. The success of the house was almost instan¬ 
taneous, and brought imitators, other restaurants being 
opened by chefs and stewards who left their employers. A 
notable advance followed the Revolution, when ruined aris¬ 
tocracy could no longer afford large retinues. Amongst the 
early restaurants was one managed by Antoine Beauvilliers. 

“The ‘Ordinary.’—The earliest predecessors in England 

of the modern restaurant were the old coffee-houses and 

taverns which had a daily ‘ordinary’—a mid-day dinner or 

supper, generally noted for a particular dish, and served at 

a common table at a fixed price and time. Some of the more 

ancient of these arose in the middle of the 17th century. 

•> 

The first coffee-house was opened in St. Michael's alley, 
Cornhill, by Pasqua Rosee, a Greek. This youth was the 
first to teach the method of roasting coffee and to introduce 
the drink into England. 

“Reference to the ‘ordinaries’ may be found as long ago 
as 1577 (Hollinshed). In the 17th century the more ex¬ 
pensive ordinaries were frequented by men of fashion, and 
gambling usually followed, so that the term ‘ordinary,’ by 
which was understood either the establishment or the meal 
was then more synonymous with the gambling house than 
the tavern. * * * 

#*#•-**# 

“The early American eating places were patterned after 
the inns, taverns and coffee houses in England and on the 
Continent. * * *” 

Encyc. Britannica, “Restaurant” (14th Ed.) 

In Talbot v. Southern Seminary , Inc., 131 Va. 576, 100 
S. E. 440; 19 A.L.R. 534, 536, 537, the Supreme Court of 
Appeals of Virginia described the “ordinary” as follows: 

* * For many years prior to the first enact¬ 
ment (1879), the term ‘ordinary’ had a well-defined 
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meaning in this state. It was used to designate a 
public house where food and 
lodging were furnished to the Definition—^ 

traveler and his beast, at fixed ordinary j 

rates, open to whoever might 
apply for accommodation , and where intoxicating 
liquor was sold by retail. It was a house of public 
entertainment, and a common designation of it was 
a ‘tavern.’ As it was liable to abuse its privileges, 
its conduct was controlled by law, and the county 
courts met annually to fix ‘tavern rates.’ For ex¬ 
ample, prices were fixed for lodging under differ¬ 
ent conditions. A striking illustration of this is! 
the price of ‘ lodging with clean sheets. ’ The prices 
of the different kinds of drinks were also fixed;! 
as, for instance, ‘the price of whisky or brandy 
with loaf sugar,’ and other things that we now 
look back upon with curiosity. In contrast with 
this house of public entertainment, usually desig¬ 
nated a tavern or hotel, there was also what was 
known as a boarding house, which was a place of 
private entertainment, where special contracts 
were usually made for a definite time, and the two 
terms ‘boarding house’ and ‘private entertainment’ 
were often used interchangeably to mean the same 
thing. * # *” (Emphasis supplied.) 

The general rule is that restaurants are subject to local 
regulation. ! 

“Municipalities ordinarily may regulate and li¬ 
cense restaurants, food and soft drink establish¬ 
ments, lunch wagons, dine-and-dance places, food 
and public entertainment establishments, and other' 
catinor nlaccs ***)•> 

9 McQuillin Munc. Corp. 303, 3rd ed. (Sec.! 
26.133) 

“Among businesses, industries, manufactories, 
trades and occupations, and things and practices 
in connection therewith, that have been questioned 
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as nuisances or subjected to police regulation, the 
following are mentioned by way of illustration: 

• * # fish frying; * * * hotels * * * restaurants; 
**■*>> 

7 SlcQuillin Munc. Corp. 221, 3rd ed. (Sec. 
24.334) 


ARGUMENT 

1. The Acts of the Legislative Assembly were municipal 
ordinances and thus were within the scope of legislative 
power properly reposed in the Legislative Assembly 
by the Congress of the United States. 

In its brief at p. 23 the John R. Thompson Company, 
speaking of the Acts of the Legislative Assembly of 1872 and 
1873, says: 


“* * * We may add that restaurants and other 
eating and drinking places had existed in the Dis¬ 
trict of Columbia for seventy-five years prior to 
the passage of the Acts in question. They have ex¬ 
isted for seventy-five years since the Acts fell into 
complete disuse. At no time during that period of 
one hundred and fifty years has there been evidence, 
or even a suggestion, that the public health, safety, 
order and morals were being undermined and were 
in jeopardy because civil rights legislation was not 
in force against the proprietors of restaurants.” 


The historical facts are, as demonstrated by the pro¬ 
hibitions of the early municipal ordinances, that the pre¬ 
decessors of restaurants in the District of Columbia were 
not only public eating places but the only (D. C. App. 46) 
retail liquor dispensaries, and were also gambling estab¬ 
lishments (D. C. App. 45). By the Act of 1802 (D. C. 
App. 41) Congress vested the first government of the City 
of Washington with authority to regulate liquor dealers 
and to restrain and prohibit gambling (D. C. App. 41). 
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The Council of the Corporation construed that grant of 
authority as authority to regulate taverns and ordinaries, 
including the prohibition of the sale of liquor to Negroes 
at stated times: 

NINTH COUNCIL. “AN ACT further regulating 
the granting of licenses to ordinary or tavern keep¬ 
ers, retailers of wines and spirituous liquors, hawk¬ 
ers and pedlars, and owners of hackney car¬ 
riages”, approved December 15, 1810, Chap. 17, 
p. 29. 1 

“Sec. 3. That from and after the first day of 
January next, the keepers of ordinaries and tav¬ 
erns, under licenses granted by the mayor, shall 
be, and they are hereby prohibited from selling 
spirituous liquors to any slave or other person of 
color, on Sundays after nine o’clock in the fore;- 
noon, under a penalty, for the first offense, of 
twenty dollars, and the forfeiture of their license, 
on conviction, for a second infraction of this sec¬ 
tion.” 

In its brief the John R. Thompson Company asserts (p. 
46) | 

“* # it is unreasonable that a customer can de¬ 
mand food and not intoxicants * * *.” 

Assuming the accuracy of that statement, the effect of the 
ordinance of 1810 w r as to exclude Negroes from the prede¬ 
cessors of restaurants. 

Congress so definitely approved of the municipal ordin¬ 
ances passed by the Corporation of Washington that by the 
Act of 1820 reorganizing the City Government (D. C. App. 
41) it granted to the Corporation specific authority to regu¬ 
late taverns and ordinaries as well as the newer establish¬ 
ments, tippling houses, and reenacted the authorization to 

» I 

i Corporation I>ws of Wnshineton, D. C.. 1. 1-15 Councils, 1S02-181S (Ref¬ 
erence No. -f K859L, W2741, District of Columbia Public Library). 
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restrain and prohibit gambling. Again, by the Aci of 1S4S 
(I). C. App. 42) Congress indicated its approval of the 
municipal ordinances passed under its authorization by 
continuing in force the provisions of the earlier acts in¬ 
corporating the City of Washington for a period of twenty 
years “* * * or until Congress shall by law determine other¬ 
wise* * Under this grant of authority the Corporation 
of Washington imposed additional restrictions upon the 
sale of liquor to Negroes: 

FIFTIETH COUNCIL. “An Act to License, Tax 
and Regulate Taverns and Ordinaries”, approved 
June 3, 1853, Title 4, Chap. VII, p. 81.* 

“Sec. 8. That all keepers of ordinaries or taverns 
shall be and they are hereby prohibited from selling 
spirituous liquors to any slave or other person of 
color, on any day, between sunset and sunrise: and 
all keepers of ordinaries or taverns shall be and 
they are hereby prohibited from selling any kind 
of spirituous, distilled or fermented liquors on 
Sunday, and are hereby required to have their 
bars or other places where liquor is usually sold 
closed on Sunday during the entire day and eve¬ 
ning, and also between the hours of twelve o ’clock 
p. m. and four o’clock a. m. of all other days in 
the week; and for the first violation of any of the 
requirements of this section, the person or persons 
so offending shall be fined not less than ten nor 
more than twenty dollars, and for the second of¬ 
fense a like fine, and shall forfeit his, her, or their 
license, which shall be annulled by the Mayor.” 

Further illustrative of the Congressional intent that the 
regulation of predecessors of restaurants be managed as 
a local affair by local authorities, by the Act of 1860 (D. C. 
App. 42) Congress in reorganizing the government of the 
County of Washington authorized the Levy Court to license 


2 Sheahan—Corporation Laws of Washington, D. C.—Charters and Gen¬ 
eral Laws to 1S65 (Reference -j-KSH9L, Sh. 3.3, District of Columbia Library). 
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taverns and ordinaries in that part of the District beyond 
the city limits. 

In the next decade the municipal ordinances of the City 
of Washington mirrored, as they had in the past, the pre¬ 
vailing National Policy. Following the abolition of slavery 
in the District of Columbia by the Act of Congress approved 
April 16, 1862 (D. C. App. 43) the regulations affecting 
public eating and drinking places were again amended: 

SIXTY-SECOND COUNCIL. “AN ACT to li¬ 
cense, tax, and regulate Hotels, Taverns, Ordi¬ 
naries, Restaurants, and Tippling-houses”, ap¬ 
proved October 31, 1864, General Laws, Chap. 9, 

p. 8. 3 

“Sec. 4. That every person who shall apply for 
a restaurant or eating-house license shall produce 
to the Mayor a certificate signed by the commis¬ 
sioner or person acting as commissioner of im¬ 
provements and six respectable freeholders re¬ 
siding in the same square, or the next adjacent 
square, or the square opposite to the one in which 
such person resides, which certificate shall set forth 
that the said commissioner or person acting as 
commissioner and each of the sa : d six respectable 
freeholders have personally examined the premises 
for which application for a license is made, and that 
they are satisfied that the person making applica¬ 
tion hath provided on said premises suitable and 
proper accommodations for guests, so that said 
guests may be supplied with such eatables that they 
. may require at any hour that the same may be 
called for.” 

“Sec. 10. That all keepers of hotels, taverns, or¬ 
dinaries, and restaurants be, and they are hereby 
prohibited from selling spiritous and fermented 
liquors, wines, cordials, and all other intoxicating 
liquors to any minor; and all keepers of hotels, 
taverns, ordinaries, and restaurants, shall be, and 

3 Corporation Laws of Washington, D. C., 12, 62-65 Councils, 1S63-1868 
(Reference No. -(-K859L, W2741, District of Columbia Public Library). 
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are hereby prohibited from selling any kind of 
spiritous, distilled, or fermented liquors on Sunday, 
and they are hereby required to have their bars 
or other places where liquor is usually sold closed 
on Sunday during the entire day and evening; and 
for the first violation of any of the requirements 
of this section, the person or persons so offending 
shall be fined not less than twenty nor more than 
forty dollars, and for the second offence a like fine, 
and shall forfe.t his, her, or their license, which 
shall be annulled by the Mayor.” 

Following the ratification and addition to the Constitu¬ 
tion of the United States of the 13th Amendment on Decem¬ 
ber 18, 1865* Congress, by “An Act to regulate the elective 
franchise in the District of Columbia”, passed over Presi¬ 
dential veto on January 8, 1867 (D. C. App. 43) extended 
the vote to male persons in the District of Columbia “with¬ 
out any distinction on account of color or race.” The 14tli 
Amendment to the Constitution of the United States was 
ratified and added to the Constitution on July 28, 1868/' 
These major events were almost immediately reflected in 
the ordinances of the City of Washington. 

The Sixty-sixth Council passed an ordinance entitled “AN 
ACT regulating admission to places of public amusement 
and entertainment”, approved June 10. 1869 (Sixtv-sixth 
Council, General Laws, Chap. 36, p. 22)® which provided: 

“Be it enacted by the Board of Aldermen and 
Board of Common Council of the City of Wash¬ 
ington, That from and after the passage of this act 
it shall not be lawful for any person or persons who 
shall have obtained a license from this Corporation 
for the purpose of giving a lecture, concert, exhibi¬ 
tion, circus performance, theatrical entertainment, 

4 Constitution of the United States, Annotated, p. 42. 

5 Id. p. 43. 

c Corporation Laws of Washington, D. C., 13, 66 68 Councils, 186S-1871 
(Reference No. -f-K839L, W2741, District of Columbia Public Library). 
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or for conducting a place of public amusement of 
any kind, to make any distinction on account of race 
or color, as regards the admission of persons to any 
part of the hall or audience-room where such lec¬ 
ture, concert, exhibition, or other entertainment 
may be given: Provided , That any person applying 
shall pay the regular price charged for admission 
to such part of the house as he or she may wish to 
occupy, and shall conduct himself or herself in an 
orderly and peaceable manner, while on the prem¬ 
ises; and any person or persons offending herein 
shall forfeit and pay to this Corporation for each 
offense a fine of not less than ten nor more than 
twenty dollars to be collected and applied as are 
other fines. 

“Sec. 2. And be it further enacted , That all acts 
or parts of acts inconsistent with this act be, and 
the same are hereby, repealed.’’ 

A little less than a year before the Legislative Assembly 
was created, the Sixty-seventh Council on March 7, 1870, 
passed “An Act to regulate admission to, and accommo¬ 
dation in, licensed houses and places of amusement.”’ 

“Be it enacted by the Board of Aldermen and 
Board of Common Council of the City of Washing¬ 
ton , That from and after the passage of this act it j 
shall not be lawful for the keeper, proprietor, or 
proprietors of any licensed hotel, tavern, restau¬ 
rant, ordinary, sample-room, tippling-house, saloon, 
or eating-house, to refuse to receive, admit, enter¬ 
tain, and supply any quiet and orderly person or; 
persons, or to exclude any person or persons on ac¬ 
count of race or color. 

“Sec. 2. And be it further enacted , That if the 
keeper, proprietor, or proprietors of any licensed 
hotel, tavern, restaurant, ordinary, sample-room, 
tippling-house, saloon, or eating house, or any 
agent acting for him or them, shall violate or of¬ 
fend against the provisions of this act, he or they 

' Id., Sixty-seventh Council, General Laws, Chap. 42, p. 22. 
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shall be subject to a fine of not less than fifty dol¬ 
lars for each violation thereof, to be recovered in 
an action of debt, in the name of the Mayor, Board 
of Aldermen, and Board of Common Council of the 
city, on information filed before any police magis¬ 
trate. 

“Sec. 3. And be it further enacted, That in lieu 
of the penalties provided in an ordinance entitled 
‘An Act regulating admission to places of public 
amusements,’ approved June 10, 1869, for the of¬ 
fense therein mentioned, the penalty mentioned in 
the second section of this act is hereby substituted, 
and hereafter shall.be applicable to and enforced, 
as herein provided, for any violation of said act of 
June 10, 1869. 

“Sec. 4. And be it further enacted , That after 
the final conviction of any party for the violation 
of any of the provisions of this act, or of that of 
June 10, 1869, referred to in the preceding section, 
and the recovery of the fine, a sum equal in amount 
to one-half of such fine shall be paid, and warrant 
drawn in the usual form out of the general fund, to 
the party who may have been the informer in any 
such case. 

“Sec. 5. And be it further enacted, That all acts 
or parts of acts that are inconsistent with the pro¬ 
visions of this act are hereby repealed.” 

In creating the Territorial Government of the District of 
Columbia, Congress was careful not to disturb the mass ot 
municipal ordinances and regulations which had been de¬ 
veloped in the preceding 68 years. The Act approved Feb¬ 
ruary 21, 1871, which created the Legislative Assembly, 
provided in Section 40: 

“That the charters of the cities of Washington 
and Georgetown shall be repealed on and after the 
first day of June, A. D. eighteen hundred and 
seventy-one, and all offices of said corporations 
abolished at that date; the levy court of the Dis¬ 
trict of Columbia and all offices connected there- 
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with shall be abolished on and after said first day of 
. June, A. D. eighteen hundred and seventy-one; but 
all laws and ordinances of said cities, respectively, 
and of said levy court, not inconsistent with this 
act, shall remain in full force until modified or re¬ 
pealed by Congress or the legislative assembly of 
said District; * * V’ 

The ordinance of 1870 was thus included in the ordinances 
presented to the Legislative Assembly which it might, in 
its discretion, modify or repeal. 

At its First Session, the Legislative Assembly by ;“An 
Act imposing a license on trades, businesses, and professions 
practiced or carried on in the District of Columbia, ” ap¬ 
proved August 23, 1871, Laws of the District of Columbia, 
Chap. LXIX, p. 87, provided in Sec. 21, Par. Fortieth: 

“Proprietors of restaurants and eating-houses 
shall pay twenty-five dollars annually. Every place, 
the business of which is to provide meals and re¬ 
freshments, except distilled or fermented liquors!, 
wines, and cordials, for casual visitors, shall be re^ 
garded as a restaurant or eating-house. 7 ' 

By Sec. 24 of that Act the Legislative Assembly provided: 

“That all laws and ordinances of the corpora¬ 
tions of Washington and Georgetown and the Levy 
Court, providing police regulations for the several 
businesses of the citizens of the District of Co¬ 
lumbia, are hereby continued in force; and all acts 
and ordinances, or parts of the same, of the said 
corporations of Washington and Georgetown and 
the Levy Court and the District of Columbia, incon¬ 
sistent with the provisions of this act, are hereby 
repealed; and whereas an emergency exists, this act 
shall go into effect immediately on and after its 
passage.” 

By its successive enactments providing charters for the 
City of Washington, Congress never even intimated that it 
intended to delegate to the Councils of the Corporation its 


t 
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exclusive legislative authority over the District of Co¬ 
lumbia. It was perfectly clear, both to Congress and to the 
Councils of the Corporation, that the authority which Con¬ 
gress had vested in the Councils was limited to the passage 
of municipal ordinances, “to license, tax and regulate.’ 7 
The enactments of the City Councils were regarded by Con¬ 
gress and by the Legislative Assembly as municipal ordi- 
dances, and were continued in force as such by those bodies. 

Examining the provisions of the Acts of the Legislative 
Assembly of 1872 and 1873 in the light of the foregoing, it is 
clear that by those Acts the Legislative Assembly saw fit 
to modify and to strengthen, rather than to repeal, the 
ordinance of 1870. Obviously, the fundamental require¬ 
ment of those two Acts—that licensed public eating and 
drinking establishments must entertain and serve any 
quiet and orderly person, regardless of color—is identical 
with the fundamental requirement of the ordinance of 1870. 

The question is thus presented: By what process was a 
municipal ordinance originally adopted in 1810 regulating 
public eating and drinking places and prescribing, with the 
express approval of Congress, who should be eligible for 
service therein, amended from time to time with the ap¬ 
proval of Congress, expressly approved in its last form and 
handed by Congress to the Legislative Assembly with ex¬ 
press authority to modify or repeal it, and kept in force as a 
municipal ordinance by the Legislative Assembly, converted 
into an act of general legislation by the exercise of that au¬ 
thority to modify or repeal? 

In the case of Slovtcnbaryh v. Hninick, 129 U. S. 141, 32 
L. Ed. 637, the Supreme Court of the United States, in con¬ 
sidering the authority which Congress could lawfully dele¬ 
gate to the Legislative Assembly of the District of Co¬ 
lumbia, said: 

“It is a cardinal principle of our system of gov¬ 
ernment, that local affairs shall be managed by local 
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, authorities, and general affairs by the central au¬ 
thority ; and hence while the rule is also fundament 
tal that the power to make laws cannot be dele¬ 
gated, the creation of municipalities exercising local 
self-government has never been held to trench 
upon that rule. Such legislation is not regarded as 
a transfer of general legislative power, but rather 
as the grant of the authority to prescribe local re¬ 
gulations, according to immemorial practice, sub¬ 
ject of course to the interposition of the superior 
in cases of necessity.’’ 

In the light of the foregoing, it would be difficult to find 
a more apt illustration of the principles stated by the Su¬ 
preme Court than the local regulation of licensed public 
establishments. 

A strong, and perhaps the most immediate, argument, 
however, which can be advanced to support the proposition 
that these Acts of the Legislative Assembly were municipal 
ordinances in the nature of police regulations is the opinion 
filed by the trial court. At page six thereof (Jt. App. 10, 
11) Judge Myers said “* * * the Court is of the opinion that 
—(1) The Legislative Assembly for the District of Co¬ 
lumbia did have the right to enact the two Acts of 1872 
and 1873 because they were in the nature of municipal 
ordinances or police regulations” and supported this view 
with an abundance of text and case authority which is in¬ 
corporated herein by reference. 

2. The provision for forfeiture of licenses did not invali¬ 
date the Acts of the Legislative Assembly. 

In its brief (p. 28) the John R. Thompson Co., Inc., stalest 

“ * # * but neither Section 18 or any other provision 
of the Act (of Congress of February 21, 1871) au¬ 
thorized the Assembly to provide for the forfeiture 
or revocation of licenses.” 
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That statement is patently erroneous. By the Act of 
May 3, 1802 (D. C. App. 41), and the Act of May 15, 1820 
(D. C. App. 42) Congress specifically authorized the Cor¬ 
poration of Washington “* * * to impose fines, penalties 
and forfeitures for breach of their ordinances; * * V’ Be¬ 
ginning with the ordinance of December 15,1810, supra, and 
in many subsequently adopted ordinances, including those 
of June 3, 1853, supra, and October 31, 1864, supra, the 
Corporation provided for the forfeiture of restaurant li¬ 
censes upon conviction of violation of the ordinances. As 
has been shown under Point 1 of this brief, the ordinances 
of the Corporation of Washington, including the license 
forfeiture provisions, were specifically kept in force by the 
Act of Congress of February 21,1871, and were subsequent¬ 
ly continued in force by the Act of the Legislative Assembly 
of August 23, 1871. 

3. The Acts of the Legislative Assembly did not establish 
unreasonable or arbitrary classifications. 

The John R. Thompson Company’s argument that the 
Acts of the Legislative Assembly created an unreasonable 
classification is merely academic. The John R. Thompson 
Company is the proprietor of a restaurant, and is charged 
as such. Nowhere in the record does it appear that the 
Thompson Company is the proprietor of a bar-room, hotel, 
ice-cream saloon, soda fountain, barber shop or bath house, 
or the holder of a liquor license of any kind. 

If it be a fact that the Acts of the Legislative Assembly 
discriminate against proprietors of these other business 
establishments, it is no concern of the Thompson Company, 
and the Thompson Company is not injured thereby. 

“* * * It has been repeatedly held that one who 
would strike down a state statute as violative of the 
Federal Constitution must show that he is within 




21 


the class of persons with respect to whom the act 
is unconstitutional and that the alleged uncon¬ 
stitutional feature injures him. • * *” Heald v. 
District of Columbia , 259 U. S. 114, 123. See also 
Tyler v. The Judges, 179 U. S. 405; Hendrick v. 
Maryland, 235 U. S. 610,621; Sprout v. South Bend, 

277 U. S. 165, 167; Merchants Liability Co. v. 
Smart, 267 U. S. 126, 130; Aetna Insurance Co. v. 
Hyde, 275 U. S. 440, 447; Corporation Commission 1 
v. Lowe, 281 U. S. 431, 438; Shearer v. Burnet, 285 
U. S. 228, 234; Ashwander v. Valley Authority, 

297 U. S. 288, 348. 

The same rule applies when a municipal ordinance or 
regulation is under attack. 

“A person who seeks to attack the validity of an 
ordinance must fall within the class of persons as I 
to whom the ordinance is claimed to be invalid, and 
one who is not discriminated against may not at¬ 
tack an ordinance on the ground that it discrimi¬ 
nates against other persons, or on the ground that I 
it may be administered in a discriminatory manner. 

A person affected by some portions of an ordinance 
may not attack the validity of portions by which 
he is not affected, and so one prosecuted for viola¬ 
tion of one section of an ordinance may not attack I 
the validity of other separable sections which he 
is not accused of violating.’ 7 

62 C. J. S. 829 and cases therein cited. 

In Marblehead Land Co. v. City of Los Angeles, 47 F. 2d 
528 (C. C. A. 9) cert. den. 284 U. S. 634, the Court in up- 
1 olding the validity of a zoning ordinance, held: 

“The uniform rule is that persons seeking to avoid 
the effect of an ordinance because it is unreason¬ 
able must show that it is unreasonable as to them, 
and cannot predicate their claims upon the fact that 
the ordinance may be unreasonable as to others.” 
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There is nothing in the record, nor is it a fact of general 
knowledge, that proprietors of butcher shops, grocery 
stores, dry goods stores, hardware stores and other pur¬ 
veyors of necessaries so conduct their businesses as to make 
necessary the enactment of ordinances similar to the Acts of 
1872 and 1873 to enable members of the public generally 
to purchase necessaries including meat and bread from 
them. 

Application of the requirements of the Acts of the Leg¬ 
islative Assembly to some, and not to other, types of busi¬ 
ness establishments, then, was reasonable. At least, as the 
Supreme Court held in Zchn v. Board of Public Works, 
274 U.S. 325: 

“The most that can be said is that whether that 
determination was an unreasonable, arbitrary or 
unequal exercise of power is fairly debatable. In 
such circumstances, the settled rule of this court is 
that it will not substitute its judgment for that of 
the legislative body charged with the primary duty 
and responsibility of determining the question. 
Euclid v. Ambler Co., aupra, 388, 395; Radice v. 

New York, 264 U.S. 292, 294; Hadacheck v. Los 
Angeles, 239 U.S. 394, 408-412, 413-414; Cusack Co. 

-v. City of Chicago, 242 U.S. 526, 530-531; Rast v. 

Van Deman & Lewis, 240 U.S. 342, 357; Price v. 
Illinois, 238 U.S. 446, 452.” 

In its brief (p. 31) the John R. Thompson Co., Inc., asks: 

“What reasonable basis could there be, for requir¬ 
ing the keeper of a bar in a hotel to conform to the 
Act, while exempting the keeper of the bar next 
door, which was not connected with the hotel?” 

The question demonstrates unfamiliarity with the pro¬ 
visions of the Act of the Legislative Assembly of August 
23, 1871, supra, Section 10 of which provided: 
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“That every place where distilled or fermented j 
liquors are sold in less quantity than one pint, to be > 
drank on the premises, shall, unless kept by apothe¬ 
caries, be known as a bar-room, sample-room, or 
tippling-house, as the case may be; and it shall be 
tbe duty of the proprietor of every such place to j 
present, with his application for license, the written 
permission of a majority of the owners of real es¬ 
tate, and a majority of the residents keeping- j 
house on the square where it is desired to locate j 
such business, and of the square opposite the same, 
which permission shall be certified to by the as¬ 
sessor of the district in which such business is to 
be located, and such license shall not be issued until 
approved by the Board of Metropolitan Police: ; 
Provided, That the failure of any keeper of a 
hotel, eating-house, tavern, or restaurant, to obtain 
license to sell distilled or fermented liquors in 
quantity less than one pint, shall not otherwise 
affect said business of keeping a hotel, eating- 
house, tavern, or restaurant, he having a license 
for the same.” 

Answering the Thompson Company r s question, if the 
keeper of the hotel sold liquor at his bar in quantities less 
than a pint, his bar, even though situate in a hotel, was 
defined by the Act of August 23, 1871 as a bar-room, and 
accordingly was subject to the same requirements under 
the Act of the Legislative Assembly of 1872 as was the bar¬ 
room next door. 

4. The Act of the Legislative Assembly of 1873 did not 

repeal the Act of 1872, 

If the Acts of the Legislative Assembly are considered as 
general legislation, contained in separate, independent en¬ 
actments, as the Thompson Company throughout its brief 
has treated them, apparent minor discrepancies between 
them are noted. However, considered in their true light as 
municipal ordinances, as the Acts of the Legislative As- 
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sembly have been shown to be, ante, these Acts are the last 
two additions to a code of municipal regulation of licensed 
public establishments. That municipal code had grown from 
one sentence—“For keeping an ordinary, sixteen dollars”— 
in Chapter XXVII of the First Council, approved May 25, 
1803, (I).C. App. 41) to an elaborate and detailed chapter of 
five pages and 15 sections in the ordinance passed by the 
Sixty-Second Council on October 31, 1864. By the ordinance 
of March 7, 1870 the Council had made it unlawful for pub¬ 
lic eating and drinking establishments to refuse to serve 
orderly persons on account of race, and by the same ordin¬ 
ance had increased the penalty for violation of its 
ordinance of 1869 imposing a similar condition on per¬ 
sons licensed to give public exhibitions or entertainments, 
etc., and had likewise repealed acts or parts of acts incon¬ 
sistent therewith (ante, p. 15). These ordinances had 
been expressly kept in force by the Act of Congress of 
February 21, 1871, and by the Act of the Legislative As¬ 
sembly of August 23, 1871. In the light of these facts, the 
Legislative Assembly added additional requirements and 
made that municipal code applicable to several additional 
categories of establishments by the Act of 1872. By its Act 
of 1873 the Legislative Assembly added additional require- 
ments so far as certain establishments were concerned. 

The situation presented is governed by the rule stated by 
this Court in Ritholz v. March , 70 App. D.C. 283, 285, 105 
F. 2d 937: 

“* * * whether a statute is repealed by a later 
one, on the ground of repugnancy or substitution, 
is a question of legislative intent and that, where 
j)Owers or directions under several acts are such 
as may well exist together, an implication of re¬ 
peal cannot be allowed. The intent of the legisla¬ 
ture to repeal must be clear and manifest.” 

See also State of Georgia v. Pennsylvania R. Co., 324 U.S. 
439, 89 L.Ed. 1051, 65 S.Ct. 716, re-hearing denied 342 U.S. 
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S90, 89 L.Ed. 1437, 65 S.Ct. 1018. The Act of 1873 by its 
terms repealed only such parts of the Act of 1872 as were 
inconsistent with the later act. 

5. The Organic Act of 1878 did not repeal by implication 
the Acts of the Legislative Assembly. 

As is conceded by the parties, the Acts of the Legislative 
Assembly of 1872 and 1873 have never been repealed by 
the express action of Congress. To be null they must have 
been repealed by the implication of subsequent enactments. 
In general, of course, judicial conclusions that statutes are 
impliedly repealed are avoided by the courts whenever pos¬ 
sible and are subjected to the presumption that Congress 
intended the subsequent enactment to be wholly agreeable 
with the prior one. United States v. Borden Co., 308 U.S. 
1S8, 84 L. Ed. 181; United States Alkali Export Ass'n. v. 
United States , 325 U.S. 196, 89 L.Ed. 1554; Washington Gas 
Light Co. v. Byrnes, 78 U.S. App. D.C. 107, 137 F.2d 547. A 
later statutory enactment repeals a former by implication 
only when the two enactments are so repugnant to each 
other that both cannot be logically given effect. Ritholz v. 
March, supra; State of Ga. v. Pennsylvania R. Co., supra. 
The application of this rule of construction to the subse¬ 
quent legislative history of the Acts of the Legislative 
Assembly here in question makes it abundantly clear that 
any holding that they have been repealed by implication is 
erroneous. j 

Section 1296 of the Revised Statutes of the District of 
Columbia, approved June 22, 1874 provided: 

i 

“All acts of Congress passed prior to the first day 
of December, one thousand eight hundred and sev¬ 
enty-three, relating to the District of Columbia, 
any portion of which is embraced in the foregoing 
revision are hereby repealed; and the section 
applicable thereto shall be in force in lieu thereof; 
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and this revision of the acts of Congress relating 
to the District of Columbia shall be subject to, and 
governed by the provisions of chapter seventy-four 
of the Revised Statutes of the United States, 
entitled ‘Repeal Provisions,’ ” 

Among the Acts of Congress embraced in the Revised 
Statutes of the District of Columbia was the Act of Feb¬ 
ruary 21, 1871, Section 40 of which, supra, was carried 
into the Revised Statutes as Section 91: 


“Sec. 91. All laws and ordinances of the cities of 
Washington and Georgetown, respectively, and of 
the levy court of the District of Columbia, - not in¬ 
consistent with this chapter, and except as modified 
or repealed by Congress or the legislative assembly 
of the District since the first day of June, eigh¬ 
teen hundred and seventy-one, or until so modi- 
field or repealed, remain in full force.” 


The territorial government created by the Act of Febru¬ 
ary 21, 1871, was abolished by the temporary Organic Act 
approved June 20, 1874, 18 Stat. 116, which created the 
temporary commission form of District Government. That 
Act provided in Section 2 for the appointment of a com¬ 
mission “* * * consisting of three persons, who shall, until 
otherwise provided by law, exercise all power and author¬ 
ity now lawfully vested in the governor or Board of Public 
Works of said District, except as hereinafter limited; * * * ” 
The temporary commission form of government was 
superseded by that created by the present Organic Act of 
the District of Columbia approved June 11, 1878, 20 Stat. 
102, which provided in Section 1 thereof: 


i 


“Said District and the property and persons that 
may be therein shall be subject to the following pro¬ 
visions for the government of the same, and also to 
any existing laws applicable thereto not hereby 
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repealed or inconsistent with the provisions of this 
act. The District of Columbia shall remain and 
continue a municipal corporation, as provided in 
section two of the Revised Statutes relating to said 
District, and the Commissioners herein provided 
for shall be deemed and taken as officers of such 
corporation; and all laws now in force relating to 
the District of Columbia not inconsistent with the 
provisions of this act shall remain in full force and 
effect.” 

Thus, even though the Organic Act of 1878 constituted 
a new and comprehensive plan for the Government of the 
District of Columbia, it expressly saved all existing legis¬ 
lation in force at the time of its enactment except that which 
was inconsistent with its provisions. The Acts of the 
Legislative Assembly of 1872 and 1873, being in the nature 
of police regulations designed and intended to regulate the 
operation of restaurants and other specified places of pub¬ 
lic assembly, were not inherently inconsistent with the Or¬ 
ganic Act of 1878. 

Congress itself has on more than one occasion demon¬ 
strated its complete lack of intent to repeal by the Organic 
Act of 1878 those acts of the Legislative Assembly which 
are similar in character to these here involved by expressly 
repealing or amending such acts by positive legislation en¬ 
acted subsequent to the enactment of the Organic Act. In 
1887 (24 Stat. 368, ch. 48), Congress expressly repealed 
real estate tax provisions provided for by Acts of the 
Legislative Assembly passed in 1871 and 1872. In 1891 
(26 Stat. 841), Congress expressly amended a prior Act 
of the Legislative Assembly relating to the license fees 
imposed on junk dealers and dealers in second-hand prop¬ 
erty. It is to be noted that this exercise of police power 
by the Legislative Assembly which Congress regarded as 
surviving the Organic Act of 1878 is in its nature quite 
analogous to the exercise of police power here involved. 
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This Court in Lasley v. District of Columbia, 14 App. D. C. 
407, upheld the penal provisions of this same latter Act of 
the Legislative Assembly. When Congress enacted a Code 
of Laws for the District of Columbia in 1901, in Section 
j 1636 thereof it found it necessary to repeal all general and 
permanent Acts and parts of Acts of the Legislative As¬ 
sembly of the District of Columbia except those which it 
' specifically saved. It is submitted that this declaration of 
repeal demonstrates rather conclusively that the Congress 
did not regard the Organic Act of 1878 as having accom¬ 
plished this purpose. 

The courts of this jurisdiction have repeatedly held Acts 
of the Legislative Assembly to be valid and enforceable sub¬ 
sequent to the Organic Act of 1878. Among these cases are 
Lasley v. District of Columbia, supra; District of Columbia 
v. Burgdorf , 6 App. D. C. 465; District of Columbia v. 
Weaver, 6 App. Dl C. 482, and Parsons v. District of Co¬ 
lumbia, 8 App. D. C. 391 (the latter affirmed at 170 U. S. 
45), all of which held an 1873 Act of the Legislative Assem¬ 
bly to be effective and enforceable in 1895 and 1896, re¬ 
spectively; Cooper v. District of Columbia, MacArtliur 
& Mackey (11 D. C.) 250, upholding a conviction of 
an unlicensed produce dealer pursuant to a penal pro¬ 
vision of an Act of the Legislative Assembly subsequent 
to the enactment of the Organic Act of 1878 and en¬ 
titled to careful consideration because of the similarity 
between the police regulation there held valid and the 
one here in question; and Bush v. District of Columbia, 
1 App. D. C. 1; District of Columbia v. Waggaman, 4 Mackey 
(15 D. C.) 328; and Smith v. Olcott, 19 App. D. C. 61, all of 
which relate to the question of the validity of Acts of the 
Legislative Assembly in the nature of police regulations 
at a time subsequent to the enactment of the Organic Act of 
1878, and all of which hold such Acts to have been either 
then effective or enforceable. The case of Johnson v. District 
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of Columbia , 30 App. D. 0. 520, is perhaps the precedent 
most persuasive of the question at bar. Johnson was con¬ 
victed under an Act of the Legislative Assembly of 1871 for 
what was in substance cruelty to a horse in August of 1907. 
He attacked the conviction on the ground that the penal sta¬ 
tute was no longer in force, and on appeal it was held that 
the Act of which he was convicted was a police regulation 
within the meaning of Section 1636 of the 1901 Code; that it 
thus was within the category of those Acts excepted by the 
repeal provision of Section 1636 and that the conviction was 
valid. This decision, although more directly affecting the 
question of the effect of the repeal provisions of the 1901 
Code upon the Acts of the Legislative Assembly here in 
question, nevertheless is cogent authority for the concomi¬ 
tant proposition that the police regulation involved could 
not have remained in effect subsequent to the 1901 Code 
unless it also survived the implications which the trial court 
held existed in the Organic Act of 1878. 

In urging that the Organic Act of 1878 repealed the Acts 
of the Legislative Assembly, the John R. Thompson Com¬ 
pany relies upon the opinion of the Trial Court (Jt. App. 
11-16). It is significant that although the Judges of the 
Municipal Court of Appeals disagreed on several points, the 
majority of that Court held that the Trial Court erred in 
holding that the Acts of the Legislative Assembly were re¬ 
pealed by the Organic Act of 1878, and Judge Hood, dissent¬ 
ing, found it “* # * unnecessary to discuss other points 
raised in the case”, of which this was one. 

In his separate opinion, Chief Judge Cayton said: (Jt. 
App. 33) 

“There is nothing in the temporary Organic Act 
of June 20, 1874, 18 Stat. 116, or in any provision 
of the permanent Organic Act of June 11, 1878, 20 
Stat. 102, that can be said to repeal these Acts. 
Though great reliance is placed on Eckloff v. Dis- 
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trict of Columbia, 4 Mackey, 572, aff’d 135 U. S. 
240, and District of Columbia v. Hutton, 143 U. S. 
18, for the proposition that the provisions of the 
Organic Act repealed by implication a former pro¬ 
vision of the Assembly, the cases are easily dis¬ 
tinguishable. In both cases, which concerned Acts 
involving the local police force, the court could and 
did point to a specific power delegated to the Com¬ 
missioners by the 1878 Act regarding appointment 
and removal of policemen which, on the facts, was 
so broad and inclusive that it was held not to be 
limited by any prior enactment on the same subject. 
In the Hutton case, the court made it clear that it 
was ruling that only Section 354 of the Revised 
Statutes for the District of Columbia was repealed 
by Section 6 of the Organic Act. Nowhere is there 
a ruling that all pre-existing laws were repealed. 
Moreover, in both the Eckloff and Hutton cases 
there was presented a basic and fundamental con¬ 
flict between prior enactments and the 1878 Act of 
Congress—a situation which by no means exists 
here. Also, both cases dealt with an administrative 
problem of the Government newly established by 
the 1878 Act, while in the case at bar we have no 
such problem: we deal only with an enactment regu¬ 
lating the conduct of certain businesses, which was 
not in any way covered by the 1878 Act. Hence it is 
plain to me that neither the Eckloff nor the Hutton 
decision gives support to the ruling below. 

“There is nothing in the Organic Act which can 
be held to directly affect or conflict with the Acts 
before us. The express words of the first section 
of the Organic Act are that ‘all laws now in force 
relating to the District of Columbia not inconsistent 
with the provisions of this Act shall remain in full 
force and effect.’ While the 1878 Act reorganized 
the form of the District Government and the ad¬ 
ministration thereof, it did not by implication or 
otherwise repeal, supersede or supplant the whole 
body of pre-existing law governing the,District.” 

Judge Clagett concurred, saying: (Jt. App. 48) 
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“• * * The trial court held that the legislation 
was repealed by implication by the Organic Act of 
1878. I find no sound basis for this conclusion. 
Certainly the 1878 act did not repeal these acts di¬ 
rectly; it only repealed ‘all laws inconsistent with 
the provisions of this act’; and I find nothing in¬ 
consistent in the new enactment with the old ones.; 
Neither can I find anything in subsequent licensing 
acts or regulations to repeal the 1872 and 1873 
acts. ’ ’ 

The reenactment by Congress of the regulations of the 
old Board of Health provides no support for the Thomp¬ 
son Company’s argument. The regulations of the Board of 
Health were held to be invalid, on the grounds that Congress 
could not delegate the power of making them to the Board 
of Health, and that the board had not the power to define 
what should be a nuisance, in District of Columbia v. Bates, 
1 MacA. 433. That case which was decided at the April 
Term, 1874, arose while the Territorial Government was 
still in existence. In 1884, in discussing the regulation's of 
the Board of Health and its decision in the Bates case, 
the Supreme Court of the District of Columbia in District 
of Columbia v. The Washington Gas Light Company, 3 
Mackey 343, 345, 348 said: 

“It will be remembered that, by the organic act, 
provision was made for the appointment of a 
Board of Health. They were authorized to adopt; 
such regulations as were necessary in regard to 
nuisances injurious to health. They devised a code 
of ordinances relating to that subject that were: 
quite exhaustive in their nature, referring to every 
matter that could affect the public health. It will 
also be remembered that that board was abolished 
by the act of June 11,1878, and their powers trans¬ 
ferred to the Commissioners. The validity of these; 
ordinances was passed upon by this court in the 
case of the District of Columbia against Bates,, 
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which was a proceeding commenced like this in the 
police court to recover a penalty for sustaining a 
nuisance injurious to health, 1 MacA., 433. A ma¬ 
jority of the court came to the conclusion that 
Congress could not delegate the power of making 
these ordinances to the Board of Health, and that 
the hoard had not the power of defining what should 
he nuisances injurious to health. Probably, in 
view of that decision, Congress, on the 24th of 
April, 1880, passed a joint resolution adopting and 
legalizing these ordinances of the Board of Health 
by their titles, without incorporating into the reso¬ 
lution itself the terms in which the ordinances were 
expressed. * * * (Emphasis supplied.) 

#**### 

“Now, if it be true, according to the doctrine of 
the Supreme Court, that Congress could delegate 
to the Board of Public Works a right to pass regu¬ 
lations for the control, repair, &c., of the streets, 
it seems scarcely less logical, and less legal, that 
they could delegate to the Board of Public Health 
the power of passing regulations on that subject. 

It was really of more vital consequence to the com¬ 
munity than any other branch of duty which they 
delegated to these sub-agencies; so that we think 
we are justified in saying that the case of Barnes 
vs. The District of Columbia, 91 U.S., 540, shakes 
to a very great extent the authority of this court in 
The District of Columbia against Bates.” 

It is clear from all of the foregoing that the Acts of the 
Legislative Assembly were not repealed by the Organic 
Act of 1878. 

6. The Acts of the Legislative Assembly of 1872 and 1873 
‘ were not repealed by the 1901 Code. 

The introduction to the District of Columbia Code, 1940, 
p. XIV, under the heading “Historical”, states: 

“Judge Cox spent between four and five years 
preparing the code to which he last referred. The 
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code was in two parts, the first relating to the gen-' 
eral laws and the second consisting of the laws 
applicable to the municipality of the District of 
Columbia as such. * • * 

“The municipal code prepared by Judge Cox 
was not acted on by the committee.” 

When Congress enacted the 1901 Code, it acted only on 
the general laws referred to in the historical statement and 
did not codify the laws relating to the municipality of the 
District of Columbia as such. In Section 1636 it excepted 
from repeal by the code: 

“Third. Acts and parts of acts relating to the 
organization of the District government, or to its 
obligations, or the powers or duties of the Com¬ 
missioners of the District of Columbia, or their 
subordinates or employees, or to police regula¬ 
tions, and generally all acts and parts of acts re-, 
lating to municipal affairs only, including those 
regulating the charges of public-service corpora¬ 
tions.” 

In other words, that general and permanent legislation 
which Congress alone could enact in the exercise of its 
exclusive legislative authority over the District of Colum¬ 
bia was either codified or repealed, and those “local regu¬ 
lations” adopted by the subordinate bodies under the prin¬ 
ciple that “local affairs shall be managed by local authori¬ 
ties”—see Stoutenburgh v. Hennick, supra— were intended 
to remain in effect until Congress itself modified or repealed 
them. 

This latter effect—that Congress alone could amend or 
repeal the municipal ordinances adopted by previous local 
governments—was the necessary effect of the enactment of 
the 1901 Code. As has been shown in earlier portions of 
this brief, the ordinances of the Corporation of Washing¬ 
ton were specifically kept in force as municipal ordinances 



by Congress, first by enactment of Section 40 of the Act of 
February 21,1871, and second, by enactment by Congress of 
Section 91 of the Revised Statutes of the District of Colum¬ 
bia. The Legislative Assembly had likewise kept those 
ordinances in force by its Act of August 23, 1871, and had 
thereafter amended them. Congress, by enactment of the 
1901 Code, saved those ordinances, as they existed at the 
time of enactment of the 1901 Code, by excepting them from 
repeal by that Code. But by the last paragraph of Section 
1636 of the 1901 Code Congress provided: 

“All acts and parts of acts included in the fore¬ 
going exceptions, or any of them, shall remain in 
force except in so far as the same are inconsistent 
with or are replaced by the provisions of this 
code.” 

.Thus, by the 1901 Code, Congress gave to the ordinances 
of the Corporation of Washington, and to the Acts of the 
legislative Assembly which amended those ordinances, a 
status similar to that of Acts of Congress, in that only 
Congress could thereafter amend or repeal them. And 
Congress has never amended or repealed them. 

Whether the Acts of 1872 and 1873 were saved by the 
fifth exception stated in Section 1636 of the 1901 Code be¬ 
comes important only if the Acts are held not to be police 
regulations and are held unrelated to municipal affairs, in 
which case it is submitted that they are penal statutes s 
providing penalties not in excess of the limitation imposed 
by the fifth exception expressed in Section 1636 of the 1901 
Code. 

No case is found directly controlling the present issue, 
holding the mandatory and indiscriminate revocation of li¬ 
censes for a period inflexible as to duration as a consequence 
of the violation of a regulatory measure to be a remedial 

s “The word ‘act’ is equivalent to ‘statute.’ United States v. Smith, 
27 Fed. Cas. 1167, 1170.” 40 Words &. Phrases (Perm. Ed.) 87. 
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process rather than a penalty; but in general the provi¬ 
sion for revocation of a professional or trade license as a 
consequence of the breach of legal requirements is held to 
be primarily intended for the protection and betterment of 
society and, therefore, a remedial measure, even though 
subjectively a penalty upon the miscreant. Hawker v. New 
York, 170 U.S. 189, 42 L. Ed. 1002; Wright v. Securities 
and Exchange Commission, 112 F. 2d 89; Nelson v. Secre¬ 
tary of Agriculture , 133 F. 2d 453; L. P. Steuart & Bro., 
Inc. v. Bowles, 78 U. S. App. D. C. 350, 140 F. 2d 703, 
affirmed 332 U. S. 398; Federal Communications Commis¬ 
sion v. WOKO, 329 U.S. 223. 

r i 

From all of the foregoing, it is clear that the Acts of the 
Legislative Assembly were not repealed by the 1901 Code. 

7. The Acts of the Legislative Assembly were not repealed 
by the District of Columbia License Law or by regula¬ 
tions promulgated thereunder. 

The argument of the John R. Thompson Co., Inc., (Br. 
p. 43) assumes that the Acts of the Legislative As¬ 
sembly of 1872 and 1873 were acts providing for the licens¬ 
ing of businesses. They were nothing of the sort. They 
added certain requirements with which holders of specified 
licenses must comply. But the licenses which those Acts 
required to be forfeited by violators were issued under au¬ 
thority of the Act of the Legislative Assembly of August 
23, 1871, supra. 

The General License Act of 1902, 32 Stat. 622, Sec. 7, fol¬ 
lowed closely the pattern of the Act of the Legislative As¬ 
sembly of 1871 and provided different license taxes for the 
enumerated callings. In the case of restaurants it reduced 
the license tax to $18.00. It contained no provision in any 
way relating to the subject matter of the Acts of the Legis¬ 
lative Assembly of 1872 and 1873. 
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The amendatory License Act of July 1, 1932, 47 Stat. 
554, (Sec. 47-2301, et seq., D. C. Code 1940) further amended 
the license tax for restaurants, reducing that tax to $15.00 
per annum (Sec. 47-2327). In addition, the Act of 1932 
authorized the Commissioners of the District of Columbia 
to require licenses of other callings not listed in that Act, 
and to revoke licenses so issued “* * * when, in their 

judgment, such is deemed desirable in the interest of public 
decency or the protection of lives, limbs, health, comfort, 
and quiet of the citizens of the District of Columbia, or for 
any other reason they may deem sufficient.” (Sec. 47-2345, 
D. C. Code, 1940). That Act likewise contained no provi¬ 
sion in any way inconsistent with the Acts of the Legislative 
Assembly. 

The regulations promulgated by the Commissioners under 
authority of the Act of 1932 and set forth in the addendum 
to the Thompson Company’s brief, bear no relation to, and 
are not inconsistent with, the Acts of the Legislative As¬ 
sembly. 

The authority given to the Commissioners by the Act 
of 1932 to revoke business licenses is in no way diminished 
by the continued existence of the Acts of the Legislative As¬ 
sembly, which provide for the mandatory forfeiture by a 
violator of his license. A comparable provision is that 
found in the Traffic Act for the mandatory revocation of 
automobile operators’ permits upon conviction of certain 
offenses, with discretionary power vested in the Commis¬ 
sioners or their designated agent (Sec. 40-302, D. C. Code, 
1940) to revoke permits “ * * * for any cause which 

they or their designated agent may deem sufficient” in 
those cases where revocation is not mandatory. 

When it is considered that the Acts of 1872 and 1873 
provide for the forfeiture of restaurant licenses only upon 
conviction of violation thereof and that the only informa- 
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tions that have been filed since enactment of the License 
Law of 1902 or the amendatory Act of 1932 are the two in 
which the Thompson Company was charged and which were 
quashed by the Court, the reason is obvious why no restau¬ 
rant license has been revoked by the Commissioners for 
violation of the Acts of the Legislative Assembly. 

8. The Acts of the Legislative Assembly were not repealed 
by the Alcoholic Beverage Control Act of 1934. 

In his separate opinion, Chief Judge Cayton, speaking for 
the majority of the Municipal Court of Appeals, (Jt. App. 
36) disposed of the argument advanced by the John R. 
Thompson Company that the Acts of the Legislative As¬ 
sembly were repealed by the Alcoholic Beverage Control 
Act of 1934. He said: 

* 

“Appellee says that the Alcoholic Beverage 
Control Act of 1934, Code 1940, 25-101 et seq., 
superseded these Acts. Particular emphasis is 
placed on Section 25-121 which, among other things, 
prohibits sale of intoxicants to persons below cer¬ 
tain age levels. The 1872 and 1873 Acts deal with 
an over-all regulation of various services (res¬ 
taurants for example); the ABC Act merely places 
further restrictive regulations upon sales of liquor 
—which has traditionally been the subject of sepa¬ 
rate regulation. Both in their own way regulate 
a different aspect of public health, safety and order. 

They exist and operate concurrently. For prac¬ 
tical purposes the later Act may be regarded as 
‘merely affirmative, or cumulative, or auxiliary;’ 
Wood v. The United States , 16 Pet. 342.” 

The ordinance of the Corporation of Washington of 
1864, supra, prohibited the sale of liquor to minors. That 
ordinance was continued in force by the Act of Con¬ 
gress approved February 21, 1871, and by the Act of the 
Legislative Assembly of August 23, 1871, supra. The re¬ 
iteration of that prohibition against the sale of liquor to 
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minors by the ABC Act created no problem for the licensee. 

9. The Acts of the Legislative Assembly were not repealed 
by lack of enforcement or by obsolescence. 

Relying principally upon District of Columbia v. Robin¬ 
son, 30 App. D. C. 283, the John R. Thompson Company 
argues that the Acts of the Legislative Assembly were re¬ 
pealed by failure to enforce them or by obsolescence. In 
that case this Court held obsolete and to have been repealed 
by implication an act of the Maryland Assembly of 1723, 
the purpose of which was to compel observance of the 
Sabbath Day. In its opinion rendered in 1908, this Court 
pointed out that no attempt had been made to enforce the 
statute although it had been on the statute books of the 
District of Columbia for more than one hundred years. 
The Thompson Company argues that because the Acts of 
the Legislative Assembly have not been enforced for a great 
many years they are likewise obsolete. 

The significance of the Robinson case is not that the Acts 
of the Maryland Legislative Assembly had not been en¬ 
forced. The basis of holding that old Act to be obsolete 
was the fact that “Such laws were the outgrowth of the 
system of religious intolerance that prevailed in many of 
the colonies. They prescribed religious, and not civil, 
duties. With the adoption of the Constitution and the es¬ 
tablishment of constitutional governments in the States of 
the Union, these laws dropped into disuse, and any at¬ 
tempt to enforce them was frowned upon by the courts.” 

This was in effect a holding that the Act involved was 
obsolete because it was unconstitutional and had been tacitly 
recognized to be such for many years. 

This decision cannot be used by this Court then to de¬ 
clare the present Acts of the Legislative Assembly to be 
obsolete unless it is also prepared to declare these Acts to 
be invalid for another and stronger reason. 




39 


The District of Columbia adopts and incorporates herein 
by reference the part of Chief Judge Cay ton’s opinion deal¬ 
ing with this argument of the Thompson Company, appear¬ 
ing on page 36 of the Joint Appendix. 

10. The Penalties provided by the Acts of the Legislative 
Assembly axe within the jurisdiction of the Municipal 
Court for the District of Columbia. 

The penalties provided by the Acts of the Legislative 
Assembly of 1872 and 1873 were fines of One Hundred Dol- 
lars—certainly within the jurisdiction of the Municipal 
Court. k 

The argument of the John R. Thompson Company that 
the Municipal Court has no jurisdiction to impose a sen¬ 
tence involving the forfeiture of a license, in addition to a 
fine or imprisonment, assumes that the Municipal Court 
would be required by its act to cause the forfeiture of the 
license of the violator. Such is not the case. As was shown 
in Part 2 of this brief, the statutory authority for forfeiture 
of licenses was granted to the Corporation of Washington 
by successive Acts of Congress. The ordinances of the 
Corporation provided (see ordinance of October 31, 1864, 
supra) that licenses of offenders “* * * shall be for¬ 

feited and annulled by the Mayor,” and in case of a viola¬ 
tion at the present time the forfeiture would necessarily 
be accomplished by administrative officials, and not by the 
Municipal Court. 


CONCLUSION. 

From all of the foregoing it is respectfully submitted 
that the judgment of the Municipal Court of Appeals shotild 
be reversed as to the first count and affirmed as to counts 
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two, three and four, and the judgment of the Municipal 
Court quashing the information should be reversed. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C-, 
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DISTRICT OF COLUMBIA APPENDIX 
ACTS OF CONGRESS 


‘‘An Act to incorporate the inhabitants of the City of 
Washington, in the District of Columbia’ 7 , approved May 
3,1802, 2 Stat. 195 (P. XXXIV, D. C. Code 1940): 

J 

% 

“That the inhabitants of the city of Washing¬ 
ton be constituted a body politic and corporate, 
by the name of a mayor and council of the city of 
Washington, # • *. 

“Sec. 2. That the council of the city of Wash¬ 
ington shall consist of twelve members, residents 
of the city, and upwards of twenty-five years of 
age, to be divided into two chambers, the first 
chamber to consist of seven members, and the sec¬ 
ond chamber of five members; the second chamber 
to be chosen from the whole number of councillors 
elected, by their joint ballot. The city council to 
be elected annually, by ballot, in a general ticket, 
by the free white male inhabitants of full age, who 
have resided twelve months in the city, and paid 
taxes therein the year preceding the election’s 
being held: * # V’ i 

“Sec. 7. That the corporation aforesaid shall 
have full power and authority to pass all by-laws 
and ordinances; * * * to provide for licensing 

and regulating auctions, retailers of liquors, 

• * *; to restrain or prohibit gambling, and 

to provide for licensing, regulating or restraining 
theatrical or other public amusements within the 
city; • # * to impose and appropriate fines, pen¬ 

alties and forfeitures for breach of their ordi¬ 
nances; * * 

“An Act to incorporate the inhabitants of the city of Wash¬ 
ington, and to repeal all acts heretofore passed for that 
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purpose,” approved May 15, 1820, 3 Stat. 583 (p. XXXIX, 
D. C. Code, 1940): 

. “Sec. 7. That the corporation aforesaid shall 
have full power and authority * * * to provide 

for licensing, taxing, and regulating * * • ordi¬ 
naries, and taverns, * * * to restrain or pro¬ 

hibit tippling houses, lotteries, and all kinds of 
gaming; * * # to impose and appropriate fines, 

penalties, and forfeitures, for the breach of their 
laws or ordinances; * * # ” 

“An Act to continue, alter and amend the charter of the 
city of Washington”, approved May 17, 1848, 9 Stat. 223 
(p. XLIII, D. C. Code, 1940), Section 1. 

“That the act of May fifteenth, eighteen hundred 
and twenty, entitled, ‘An Act to incorporate the 
inhabitants of the City of Washington, and. to re¬ 
peal all acts heretofore passed for that purpose,’ 
and the act of May twenty-sixth, eighteen hundred 
and twenty-four, entitled ‘An Act supplementary 
to “An Act to incorporate the inhabitants of the 
city of Washington,” passed the fifteenth of May, 
one thousand eight hundred and twenty, and for 
other purposes,’ and the act or acts supplemental 
or additional to said acts which were in force on 
the fourteenth day of May, eighteen hundred and 
forty, or which may, at the passing of this act, 
be in force, be and the same are hereby continued 
in force for the term of twenty years from the date 
hereof, or until Congress shall by law determine 
otherwise, with the alterations, additions, expla¬ 
nations, and amendments following, that is to say: 

# * * 


“An Act to authorize the Levy Court to issue Tavern 
and other Licenses in the District of Columbia”, approved 
June 12, 1860, 12 Stat. 29^ 
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“That the authority now exercised by the cir¬ 
cuit court of the county of Washington, in the 
District of Columbia, under and by virtue of the 
ninth section of the act of Congress, entitled ‘An 
Act additional to and amendatory of an act en¬ 
titled “An act concerning the District of Colum¬ 
bia,” ’ approved May third, eighteen hundred and 
two, so far as the same relate to the licensing tav¬ 
erns and ordinaries, be, and the same is hereby, 
so transferred as to authorize the levy court of 
Washington county, in the District of Columbia, 
to grant licenses to keepers of taverns and ordi¬ 
naries, to hawkers and pedlars, billiard tables, 
bowling saloons, and auctioneers, in that part of 
the county of Washington beyond the corporate 
limits of the cities of Washington and Georgetown, 
under such restrictions and penalties as the said 
levy court may by law deem expedient.” 

“An Act for the Release of certain Persons held to Serv¬ 
ice or Labor in the District of Columbia”, approved April 
16,1862, 12 Stat. 376, Section 1. . ; 

“That all persons held to service or labor within 
the District of Columbia by reason of African de¬ 
scent are hereby discharged and freed of and from 
all claim to such service or labor; and from and 
after the passage of this act neither slavery nor in¬ 
voluntary servitude, except for crime, whereof the 
party shall be duly convicted, shall hereafter exist 
in said District.” 

“An Act to regulate the elective franchise in the District 
of Columbia”, January 8,1867,14 Stat. 375 (p. L, D. C. Code 
1940), Section 1. \ 

“That, from and after the passage of this act; 
each and every male person, excepting paupers and 
persons under guardianship, of the age of twenty- 
one years and upwards, who has not been con¬ 
victed of any infamous crime or offence, and ex- 
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eepting persons who may have voluntarily given 
aid and comfort to the rebels in the late rebellion, 
and who shall have been born or naturalized in the 
United States, and who shall have resided in the 
said District for the period of one year, and three 
months in the ward or election precinct in which he 
shall offer to vote, next preceding any election 
therein, shall be entitled to the elective franchise, 
and shall be deemed an elector and entitled to 
vote at any election in said District, without any 
distinction on account of color or race.” 

MUNICIPAL ORDINANCES 

First Council. “An Act requiring annual licenses to 
be taken out by pedlars and ordinary keepers; and for the 
keeping of Carriages and Billiard tables”, approved May 
25, 1803, p. 45, Chap. XXVII, 1 (Section 1). 

“That after the first day of July next, licenses 
to remain in force for one year from their respec¬ 
tive dates, and to be annually thereafter renewed, 
shall be taken out for the following objects, for 
which the annexed sums shall be paid by the person 

obtaining the same, to wit: 

*••••• 

“For keeping an ordinary, sixteen dollars. 

• • • • • • M 


Third Council. “An Act requiring annual licenses to 
be taken out by ordinary or tavern keepers, retailers, and 
hawkers or pedlars”, approved July 19,1804, p. 4. s 

“Sec. 2. That every person applying for a tav¬ 
ern or ordinary license, shall produce to the mayor 
good and satisfactory testimonials that he or she 
hath suitable and proper accommodations for trav¬ 
ellers or guests, with at least four good feather 

1 Corporation Laws of Washington, D. C., 1, 1-15 Councils, 1802-1818 
(Reference No. +K859L, W2741, District of Columbia Public Library), 
s Id. 
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beds and bedding, and good stabling for four 
horses, over and above what is necessary for his 
or her own use, or the use of his or her own family. 
And before the license be granted the mayor shall 
require and receive from the person so applying 
his or her bond with two citizens approved of by 
the mayor as sureties in the penal sum of two hun¬ 
dred and fifty dollars each, conditioned for the 
keeping of such accommodations, bedding and sta¬ 
bling for persons travelling or guests, and for 
keeping an orderly, quiet and peaceable house.” 

‘ 1 Sec. 5. That for selling liquors in any house 
other than a tavern, in smaller quantities than a 
pint, there shall be an annual license first obtained, 
and for which there shall be paid twenty dollars 
for the use of the city; and the person so applying 
for license shall produce to the mayor the cer¬ 
tificate of at least six inhabitants, householders of 
the same ward, of the good character of the person 
so applying, and that they have known him or her 
for at least six months preceding such application, 
on which a license shall be granted for one year, 
and the person to whom such license shall be grant¬ 
ed shall give bond with two citizens, approved 
by the mayor, as sureties, in the penal sum of fifty 
dollars each, conditioned for the quiet, orderly and 
peaceable keeping of such house, and that the keep¬ 
er thereof will not, during the time for which such 
license shall be granted, suffer any person or per¬ 
sons to play any game of cards, dice or other 
hazard for money therein, and that he or she will 
not suffer any apprentice or slave to purchase and 
drink any wine or spirituous liquors in his or her 
house, and that the person keeping such house 
shall not on Sunday sell or suffer to be drank 
in his or her house any wine or spirituous liquors.” 


t 


Eighth Council. “An Act to suppress gaming”, ap¬ 
proved August 16,1809, p. 4. 3 


3 Id. 
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“Sec. 4. That every tavern and ordinary keep¬ 
er, and every retailer of wine and spirituous liqu¬ 
ors, having a license from this Corporation for 
keeping and retailing the same, shall, on being 
proved as aforesaid, before a single magistrate, to 
have permitted any E 0 , A B C,. L S D, faro, 
rolly-bolly, shuffle-board, equality-table, or other 
device, for the purpose of playing or gaming for 
money or any thing in lieu thereof, to be set up, 
kept and played in his or her house or appurten¬ 
ances thereto, and on being sentenced as aforesaid 
to pay the penalty aforesaid, forfeit his or her 
said license, from the day that judgment shall have 
been obtained.” 


Ninth Council. “An Act further regulating the grant¬ 
ing of licenses to ordinary or tavern keepers, retailers of 
wines and spirituous liquors, hawkers and pedlars, and • 
owners of hackney carriages”, approved December 15,1810, 
p. 29, Chap. 17/ (Section 1). 


“That annual licenses for keeping of ordinaries 
or taverns, * # * shall be granted only on the 

first Monday in November, in every year here¬ 
after, * * *.” 

Fifteenth Council. “An Act supplementary to the 
Act, entitled ‘An Act further regulating the granting of 
licenses to ordinary or tavern keepers, retailers of vines 
and spirituous liquors, hawkers and pedlars, and owners 
of hackney carriages.’ ”, approved July 2, 1817, p. 6, 
Chap. 3. 5 (Section 1). 

“That from and after the passage of this act, it 
shall not be lawful for the Mayor to issue a license 
to any person other than a tavern or ordinary keep¬ 
er, to sell spirituous liquors in smaller quantities 
than a pint.” 


* Id. 
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Seventeenth Council. “An Act to authorize the trans¬ 
fer of licenses”, approved May 22, 1820, Chap. 54, p. 37.° 

* 

“That it shall and may be lawful for any person I 
or persons obtaining a tavern or shop license, under j 
the laws of this Corporation, to transfer the same, 
until they may expire, to any other person or per¬ 
sons, who may purchase out said tavern or shop 
for the purpose of continuing the business in the | 
same house, any law to the contrary notwith- i 
standing: Provided, That the person to whom any 
such license may be transferred, shall produce in 
the usual mode, to the Mayor, satisfactory proof 
of his having all the qualifications required by law: 

And provided, That every such transfer shall be 
recorded on the books of the Register. 

“Sec. 2. And be it enacted, That the Mayor be, j 
and he is hereby authorized, on the application of 
any person who may have previously obtained a 
license, and who may desire to obtain a license of 
a higher sum (all the requisites of the law being! 
complied with) to grant to the said person the! 
license so required, and receive therefor the differ¬ 
ence between the same and the former license.” 

Nineteenth Council. “An Act concerning taverns or 
ordinaries”, approved May 21, 1822, Chap. 114, p. 65.'; 

“That it shall and may be lawful for the Mayor, 
upon the removal of any person duly licensed to 
keep a tavern or ordinary in the city of Washing¬ 
ton, from one ward of the city to another ward, 
or from one section of the ward to another section 
of the same ward, to authorize such person to open! 
and keep a taverft or ordinary under the authority 
of the license previously obtained, in the same man¬ 
ner as if no such removal had taken place, and 
the said authority to be endorsed by the Mayor on 

e Corporation Laws of Washington, D. C., 2, 16-24 Councils, 1818-1827 
(Reference No. +K859L, W2741, District of Columbia Public Library). 

? Id. ' 
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such license: Provided, That such person shall 
produce to the Mayor the several certificates re¬ 
quired by law: And provided also , That the said 
license shall not be construed to authorize such 
person, or any other person, to continue to keep a 
tavern or ordinary in the premises vacated.” 

Thirty-seventh Council. “An Act requiring the Mayor 
to publish a list of the names of persons taking out tavern 
and ordinary licenses, and for other purposes”, approved 
November 5,1839, p. 21, Chap. 51. 8 

“That from and after the passage of this Act it 
shall be the duty of the Mayor to publish a list of 
the ordinaries and taverns in this city, the names 
of persons to whom licenses have been granted, 
the names of the persons by whom they have been 
recommended, and the names of those who have 
certified that the third and fourth sections of the 
‘Act to regulate taverns and ordinaries,’ have been 
complied with by the persons obtaining the said 
licenses.” 

# 

Fiftieth Council. “An Act in relation to Taverns”, 
approved October 27, 1852, p. 50, Chap. 175. 9 

“That all the restrictions, penalties, and re¬ 
quirements of the act, entitled ‘An act supplemen¬ 
tary to the act entitled “An act amendatory of an 
act laying a tax on shops, porter cellars, and con¬ 
fectionaries, and increasing the tax on ordinaries, 
retailers, [and] theatrical amusements,” ’ ap¬ 
proved October the twenty-eighth, eighteen hun¬ 
dred and fifty-one, be, and the- same are hereby 
declared to be, and are made applicable to, and 
binding upon, all taverns in the city of Washing¬ 
ton. ’ ’ 

s Corporation Laws of Washington, D. C., 5, 37-41 Councils, 1S39-1S44, 
(Reference No. +K859L, W2741, District of Columbia Public Library). 

9 Corporation Laws of Washington, D. C., S, 49-51 Councils, 1851-1834 
(Reference No. -fK859L, W2741, District of Columbia Public Library). 
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“An Act to License, Tax and Regulate Taverns and Ordi¬ 
naries”, approved June 3, 1853, Title 4, p. 81, Ch. VH. 19 

“Sec. 12. That all acts and parts of acts hereto¬ 
fore passed by this Corporation, relating to the li¬ 
censing or regulation of taverns and ordinaries, ' 
be and the same are hereby repealed, except so I 
far as they apply to licenses issued under them, 
and to the regulations and conditions prescribed 
by them for the government of such licenses, and 
the fines, penalties and forfeitures incurred under 
such acts, or any of them.” 

Fifty-sixth Council. “An Act in relation to Eating- 
house Stands at or near the Market-houses”, approved 
August 28, 1858, p. 19, Chap. 3. 11 

“An Act increasing the rates of license on Taverns”, 
approved September 30, 1858, p. 21, Chap. 6.’ 2 

Sixty-fourth Council. “An Act to amend an act en¬ 
titled ‘An act to license, tax, and regulate Hotels, Taverns, 
Ordinaries, Restaurants, and Tippling-houses,’ approved 
October 31, 1864”, approved October 10, 1866, General 
Laws, p. 6, Chap. 6. 13 

“That the first section, third line, second sec¬ 
tion, second line, tenth section, second line, and 
twelfth section, third line, of the act entitled ‘An 
act to license, tax, and regulate hotels, taverns, or¬ 
dinaries, restaurants, and tippling houses,’ ap¬ 
proved October 31,1864, be, and the same is hereby, 
amended by inserting in the sections and lines 
aforesaid the word ‘sample-room,’ after the word 
‘restaurant;’ and that section four be, and is here¬ 
to Sheahan—Corporation Laws of Washington, D. C.—Charters and General 
Laws to 1865 (Reference +K859L, Sh. 3.3., District of Columbia Public 
Library). ' I 

11 Corporation Laws of Washington, D. C., 10, 55-57 Councils, 1857-1860, 
(Reference No. +K859L, W2741, District of Columbia Public Library), 
is Id. 

13 Corporation Laws of Washington, D. C., 12, 62-65 Councils, 1864-1868, 
(Reference No. -4-KS59L, W2741, District of Columbia Public Library), 
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by amended by the addition of the following (after 
the word ‘for’ on the last line): ‘That every person 
or persons applying for a license to have and to 
keep a sample-room, or place where liquors are 
sold by the bottle or more, to be drank on the prem¬ 
ises, shall produce to the Mayor a certificate of the 
Register of the City, showing the square on which 
such sample-room is proposed to be kept, and that 
the party applying for such license has obtained 
from this Corporation a license to vend wines, 
liquors, or groceries to an amount not less than 
two thousand dollars;’ and that section thirteen 
be, and is hereby, amended by the addition of the 
following: ‘For a license to keep a sample-room, 
one hundred dollars,’ and the penalty the same as 
restaurants.” 
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INTEREST OF AMICI CURIAE 

This case deals with the question whether a legislative 
body established in the Capital of a country founded on the 
concepts of democracy may properly attempt to mitigate 
the effects of racial discrimination in public accommoda¬ 
tions. i 

We regard as unworthy of American law and tradition 
the notion that it is beyond the province of any branch of 
organized government to rid its borders of evil acts de¬ 
structive of the public morals, the public convenience, the 
public safety, and the physical, mental and spiritual health 
of its citizens. 
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We submit this brief because our organizations represent 
groups of Americans in the Washington community and 
throughout the nation of many creeds and many races who 
are committed to the preservation and extension of the 
democratic way of life and who reject as inimical to the 
welfare and progress of our country artificial barriers, 
based on racial or credal differences, to the free and nat¬ 
ural association of peoples. We believe this to be of espe¬ 
cial importance in the Nation’s Capital. We are united in 
the belief that every step taken to make such differences 
irrelevant, as in fact they are in our community living, will 
tend to cure one of our democracy’s conspicuous failures 
and will bring us closer to that peace and harmony through¬ 
out the world for which we all strive. 

We submit this brief with the fullest conviction that the 
decision below and the legal arguments here presented are 
correct. 

We submit this brief out of an urgency which forces us 
to speak for great segments of the community on behalf of 
a good and just cause. 

We submit this brief, finally, in the knowledge that the 
progress and welfare of a community depend on the fullest 
functioning of all its members, and that the best con¬ 
tributions of all its people toward enriching the life, the 
intellect and the spirit of the community can be achieved 
only from untrammelled association among their fellows. 

STATEMENT OF THE CASE. 

On July 27, 1950 three persons entered Thompson’s 
■Restaurant at 725 14th Street, N. W., and requested food 
and service, which were refused them solely for the reason 
that two of them were Negroes. An affidavit stating these 
facts was thereupon filed with the Corporation Counsel, 
who filed in the Municipal Court a criminal information 
charging violations of the Acts of June 20, 1872 and June 
26, 1873 (now known as the “Equal Service Acts”). The 
latter Act prohibits the proprietor of any restaurant, eat¬ 
ing-house, bar-room, sample-room, ice-cream saloon or soda- 
fountain room from refusing to serve any well-behaved and 
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respectable person on the same basis as other persons. The 
1872 Act requires that all persons be served “without re¬ 
gard to race, color, or previous condition of servitude”. 
When presented with the facts the Municipal Court (Judge 
Myers) sua i sponte dismissed the information on the basis 
of a prior decision rendered in an earlier proceeding in¬ 
volving the same restaurant in which he had ruled that the 
Equal Service Acts were no longer in force, on the ground 
that they had been repealed by implication of the Organic 
Act of June 11, 1878 (20 Stat. 102). On appeal to the 
Municipal Court of Appeals the 1873 Act was held valid 
and now in force, one judge dissenting on the ground that 
the Legislative Assembly was powerless to enact it. That 
dissent, joined with another judge’s view that the 1873 Act 
had repealed the 1872 Act, resulted in the further 2 to 1 de¬ 
cision that the 1872 Act, although valid when enacted, was 
no longer in force, “at least so far as restaurants were con¬ 
cerned”. District of Columbia v. John R. Thompson Co., 
81 A. (2d) 249. These appeals followed. 

STATUTES INVOLVED. 

These are found in the Appendix, infra. 

INTRODUCTION. 

The Restaurant 1 puts its case (Br. 15) chiefly on the 
ground that “civil rights” legislation is general legislation 
aimed at promulgating “a policy of social equality” 2 and, 
as such, is beyond the power of a municipality to adopt. 
No authority supports such a view, and both lower courts 
rejected it. (Rest. Appendix 10-11, 28-30, 46-47.) 

1 Because these are cross-appeals the usual designation of ap¬ 
pellant and appellee would be confusing. Accordingly, John R. 
Thompson Co. will be referred to as the ‘‘Restaurant” throughout 
the brief. 

- As a corollary to the argument regarding “social equality” the 
Restaurant makes the palpable error of arguing that the acts; pro¬ 
hibited discrimination on account of sex (Br. 16, footnote 3). But 
Section 3 of the Act of June 26, 1873 contains a proviso which 
expressly permits the usual treatment of the sexes to continue. (Ap¬ 
pendix infra.) This error the Restaurant repeats at a later point 
in the argument. (Br. 46-47.) 
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The Restaurant also contends that the forfeiture pro¬ 
visions of the Acts render them void; that the Acts set up 
unreasonable classifications; that they were impliedly re¬ 
pealed by later statutes; that they are obsolete; and that 
the Municipal Court lacked jurisdiction. We submit that 
all of these contentions lack merit. 

ARGUMENT. 

I. 

THE EQUAL SERVICE ACTS ARE VALID. 

We shall demonstrate that (1) even assuming the Dis¬ 
trict of Columbia to be no different from an ordinary mu¬ 
nicipality, the Equal Service Acts were valid and (2) the 
District of Columbia occupies a unique position which ren¬ 
ders inapplicable any distinctions sometimes drawn be¬ 
tween so-called “general legislation” and “municipal regu¬ 
lation” in determining the validity of a municipal ordi¬ 
nance. 

A. The District of Columbia—Even Considered as an Ordinary 
Municipality—Was Empowered to Enact the Equal Serv¬ 
ice Acts. 

The Acts in question are plainly within the scope of the 
police power which could validly be delegated by any state 
to one of its municipalities. They would be valid as an 
exercise of the incidental and necessary part of the munici¬ 
pal powers even were the delegation of such powers ex¬ 
pressly limited to matters affecting the health, safety, 
morals, welfare, or convenience of its citizens. Even more, 
if it might be assumed that the delegation to the Legislative 
Assembly were limited to the more narrow concept of the 
regulation of “municipal affairs,” these Acts were validly 
enacted. Each of these considerations is pertinent to the 
present case in which Congress, in 1871, delegated full 
power (subject to its power to disapprove any exercise 
thereof) to the Legislative Assembly to deal with “all 
rightful subjects of legislation” within the District of Co¬ 
lumbia. This delegation, as shown infra, part 1(C), was in 
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the broadest possible terms, and not limited in any respect 
pertinent to this case. Nonetheless, in the remainder of 
this part 1(A), we shall discuss the case as if the delega¬ 
tion were limited in some fashion generally associated with 
municipalities in a state. 

i 

1. The equal, service acts are a valid exercise of 

POLICE POWER, 

The Equal Service Acts fall within any definition of state 
police power and comparable acts have been universally 
upheld. Railway Mail Association v. Corsi, 326 U. S. 88. 
Eighteen states, the territories of Alaska, Puerto Rico, and 
the Virgin Islands, and numerous cities throughout the 
country have adopted similar or more extensive measures. 3 

“The police power of a state extends beyond health, 
morals and safety, and comprehends the duty, within con¬ 
stitutional limitations, to protect the well-being and tran¬ 
quillity of a community. A state or a city may prohibit 
acts or things reasonably thought to bring evil or harm to 
its people.” Kovacs v. Cooper, 336 U. S. 77, 83. Legisla¬ 
tion may reasonably protect the social, as distinguished 
from the economic, welfare of a community. Cf. Breard v. 
Alexandria, 341 U. S. 622, 640; Lansburgh v. District of 
Columbia, 11 App. D. C. 512, 527. 

2. Police power may be delegated to a municipality. 

The state’s police power may be delegated to a municipal 
government, in whole or in part ( Barnes v. District of Co¬ 
lumbia, 91 U. S. 540, 544) for such duration and to such 
extent as, in its absolute discretion, the state deems de- 

3 Graves, Fair Employment Practice Legislation in the United 
States (Pub. Affairs Bull. No. 93, Library of Oongress< Ap”i! 
1951) ; Murray, States’ Laws on Face and Color (1950) : Konvitz, 
The Constitution and Civil Rights (1947) pp. 109. ff. The Acts of 
the Territories are: Alaska, Gen. Laws, 1945, Oh. 2, See. 1, n. 00; 
Compiled Laws, See. 20-1-3 (1949); Puerto Rico , Laws. 1943. Aet 
Xo. 131. pp. 404-406; Virgin Islands, Act of Sept. 12, 1950, Pill Xo. 
1, 15th Leg. Assembly, Virgin Islands, 1st Sess., 1950; see; Tables 
T-YT. Appendix, infra. 
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sirable or necessary. Hunter v. Pittsburgh, 207 U. S. 161, 
178; Lieberman v. Van De Carr, 199 U. S. 552, 560-562; 
Guthrie National Bank v. Guthrie, 173 U. S. 528, 535-537; 
Walla- Walla v. Walla Walla Water Co., 172 U. S. 1, 9; New 
Orleans Water Co. v. New Orleans, 164 U. S. 471, 481; 
Hamilton Gas Light & Coke Co. v. Hamilton, 146 U. S. 258, 
266; United States v. Stuart, 60 App. D. C. 83, 85, 47 F. 
2d 979.' 1 

3. Even a narrow construction of the delegation to a 

LEGISLATIVE BODY WOULD ENCOMPASS THE EQUAL SERVICE 
ACTS. 

Assuming even the narrowest of constructions of the 
delegated powers of a municipality necessary to its duty to 
safeguard the health, comfort, safety and convenience of 
its inhabitants, the Equal Service Acts would be upheld. 

a. Cities have traditionally supervised racial and other 

social relations. 

The Restaurant offers no reason why, even assuming a 
difference between “general legislation” and “municipal 
ordinances,” the Acts in question fall in the former cate¬ 
gory. All we are offered is the meaningless repetition of 
these words, formula-fashion. But if the historical experi¬ 
ence and action of municipalities in this country may serve 
as a means of defining the permissible bounds of municipal 
power, the supervision and control of the relationships be¬ 
tween “races” to prevent discrimination is unquestionably 
within that power. 

An examination of those subjects over which municipal¬ 
ities have exercised legislative power and the extent to 

4 Some of the many state cases to the same effect: City of Birm¬ 
ingham v. Hood-McPhcrson Realty Co., 233 Ala. 352, 172 So. 114, 
119; Boyd v. City of Sierra Madre, 41 Cal. App. 520, 183 Pac. 230; 
City of Phoenix v. Michael, 61 Ariz. 238, 148 P. (2d) 353, 355; 
Shepherd v. McElwee. 304 Kv. 695, 202 S.W. (2d) 166; Brennan 
v. City of Seattle. 151 Wash. 665, 276 Pac. 886. 887; R. B. Const. 
Co. v. Jackson, 152 Md. 671, 137 Atl. 278. 279-80; City of Mil¬ 
waukee v. Raulf, 164 Wise. 172, 159 N.W. 819, 822; City of Du¬ 
luth v. Cerveny, 218 Minn. 511, 16 N.W. (2d) 779. 
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which the regulation has taken place convincingly demon¬ 
strate that there is no merit to the Restaurant’s insistence 
that equal service acts are beyond municipal authority. 

First: Ordinances dealing with civil rights matters have 
been enacted by more than fifty major cities throughout 
the nation extending to places of public accommodation 
(including restaurants) and to public and private employ¬ 
ment. (Appendix, infra, Tables I-VI). There can scarcely 
be any doubt, in view of the principles enunciated in the 
cases upholding similar state enactments, that they are 
valid. 5 It is difficult to believe that so many cities spread so 
widely throughout the country would misconceive their 
proper legislative functions. (In addition to the mandatory 
provisions of the acts just mentioned over 267 communities 
have set up official or unofficial race relations committees 6 — 
thus evidencing their concern as cities that these are mat¬ 
ters to which they should give their attention.) 

It would appear only too obvious that these are govern¬ 
mental acts designed to give concrete, though limited, ap¬ 
plication to the broad principles established by the Thir¬ 
teenth, Fourteenth and Fifteenth Amendments just as 
were the Equal Service Acts adopted a few short years 

3 Nance v. Mayflower Tavern , 10(j Utah 517, 150 P. 2d 773, 
cited by Judge Hood below, decided only that the state had not 
delegated (not that it could not delegate) to the city the power to 
enact an anti-discrimination law. The statute was (p. 774) “void 
as being beyond the legislative power which has been delegated to 
the city * * * ” (p. 774-5). “It is clear the legislature never con¬ 
templated that cities should have such powers.” (p. 775) “ * * * it 
is invalid as being beyond the delegated power of the city * * * ” 
(Italics supplied.) Moreover, to the extent it narrowly construed 
the city’s charter as not permitting it to deal with such matters 
the decision appears to be inconsisent with many decisions which 
have broadly construed similar charters. City of Benton v. Ben¬ 
ton Home Ice Co., 119 Tex. 193, 27 S.W. (2d) 119, 121; Southern 
Utilities Co. v. City of Palatka, 86 Fla. 583, 99 So. 236, 243, affirmed 
268 U. S. 232; City of Buluth v. Cerveny , 218 Minn. 511, 16 N.W. 
(2d) 779; 1426 Woodward Are. Corp. v. Wolf, 312 Mich. 352, 20 
N.W. (2d) 217, 223; Barber v. City of Los Angeles, 191 Cal. 253, 
215 Pae. 897. 

c Liveright, The Community and Race Relations, Annals of 
American Academy of Political and Social Science (March 1946) 
106; cf. Table III, Appendix, infra. 


8 


after the struggle to write those principles into the Con¬ 
stitution. 

Second: Municipal regulation has cut deeply into the 
“mores of the people” which the Restaurant (Br. 15) ap¬ 
parently regards as immune from such regulation. Jim 
Crow ordinances and statutes discussed in Sixth infra, by 
their very existence, have established artificial patterns of 
behavior throughout broad areas of this Nation. 7 Only 
because the mores of the people and the American tradi¬ 
tion would normally have brought people together was it 
necessary thus forcibly—by law—to drive them apart. 

But this is not the only way in which “mores” have been 
affected by ordinances. Movies have been censored. 8 
Dancing has been forbidden where beverages (even though 
non-intoxicating) are served. 9 Sabbath movies, dances, 
and other amusements and occupations have been pro¬ 
scribed. 10 Non-Sabbath walkathons, marathons and endur¬ 
ance contests have been outlawed. 11 Curfews have been 
imposed. 12 The sale of cigarettes in vending machines, 13 
advertising of contraceptive products, 14 and certain famili- 

7 “If everyone in the South looked at the Negro with contempt 
and revulsion, it would not be necessary to enact laws (and occa¬ 
sionally to punish violators) forbidding intermarriage and rigor¬ 
ously commanding the separation of Negro and White. Southern 
.Tim Crow laws are designed to whip the rebel, the non-conformist, 
and the laggard in line.” Maslow, Prejudice. Discrimination and 
the Law. Annals of American Academy of Political and Social Sci¬ 
ence (May 1951) 9, 12. 

s In the matter of Joseph Burstyn, Inc. v. Wilson, — N. Y. — 
(decided Oct. IS, 1951); RD-DR Corp. v. Smith. 183 F. 2d 562 
(C.A. 5th), cert, denied, 340 IT. S. 853; Block v. Chicago, 239 Ill. 
251, 87 N.E. 1011; State, v. Clifton, 118 Ohio St. 91, 160 N.E. 625. 

* Zinn v. City of Stcelville , 351 Mo. 413, 173 S.W. (2d) 398. 

10 Ex parte Johnson, 20 Okla. Cr. App. 66, 201 Pac. 533; Stetzer 
v. Chippewa County, 225 Wise. 125, 273 N.W. 525; McQuillan, 
Municipal Corporations (3d ed. 1949) § 24.188 et seq. 

11 Fox v. City of Racine, 225 Wise. 542, 275 N.W. 513. 

12 People v. Walton, 70 Cal. App. (2d) 862, 161 P. (2d) 498. 

13 Gundling v. Chicago, 177 U.S. 183; Illinois Cigarette Service 
Co. v. City of Chicago,'Si) F. 2d 610 (C.A. 7th). 

14 People v. Pennock, 294 Mich. 578, 293 N.W. 759. 
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arities between members of the opposite sex, 15 have all been 
forbidden. Bible reading in schools has been required. 16 
Anti-religious activities have been punished. 17 Pin ball ma¬ 
chines have been banned, 18 dance hall partners limited, 19 
horse racing news in newspapers forbidden, 1 ’ 0 and minors 
excluded from billiard parlors. 21 (Many of these ordinances 
may be subject to constitutional infirmities and are of 
doubtful wisdom—yet they have been upheld when the ques¬ 
tion of municipal power alone has been raised.) 


These represent but a sampling 


of the way in which 


municipalities have seen fit to deal with the “mores” of 


their inhabitants. It avails the Restaurant nothing 


to use 


a scare-word in these circumstances. 22 


Third: There is no merit to the argument that “class 
legislation” is outside the province of municipal govern¬ 
ment. Particular groups of city inhabitants have often 
been favored by legislation designed to aid or protect 
them. For example, veterans of World War II have had 
funds appropriated and homes built for them by city gov¬ 
ernments to house them during housing shortages. 23 And 


15 Ex parte Main, 56 Cal. App. (2d) 635, 133 P. (2d) 64, 67. 

10 Wither son v. City of Rome, 152 Ga. 762, 110 S.E. 895. 

37 Oncy v. Oklahoma City, 120 F. 2d 861 (C.A. 10th). 

18 Phillips v. City of Atlanta, 57 F. Supp. 588 (N.D. Ga.) af¬ 
firmed per curiam, 145 F. 2d 470 (C.A. 5th); Raker v. City of 
LaFayette, 202 Ga. 666, 44 S.E. (2d) 255. 

19 Cf. Ex parte Williams, 74 Cal. App. 331, 240 Pac. 42. 

20 Solomon v. Cleveland, 26 Ohio App. 19, 159 N.E. 121. 

21 Ex parte Meyers, 7 Cal. App. 528, 94 Pac. 870. 

22 Cf. Ross. All Manner of Men (Revnal & Hitchcock, 194$) 299- 
300. 

23 City of Columbus ex rel. Falter v. Columbus Metro TIous. 
Auth. (Ohio Com. PI.) 33 Ohio Op. 212, 67 N.E. (2d) 338, af¬ 
firmed 47 Ohio Abs. 280 (Ohio App.), 6S N.E. (2d) 108; Curtis v. 
Toledo Metro TIous. Autli., 36 Ohio Op. 423, 78 N.E. (2d) 676; 
Hyland v. City of Eugene, 179 Ore. 567, 173 P. 2d 464; Griffith v. 
City of Los Angeles, 7S Cal. App. (2d) 796, 17S P. 2d 793; Opin- 
ions of the Justices, 320 Mass. 773, 67 N.E. 2d 588. 
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cities have built homes for persons of low incomes. 24 
Women,- 5 too, have been the beneficiaries of specific mu¬ 
nicipal protection, as have students, 20 minors, 27 barbers, 28 
mechanics, 29 and tenants. 30 And wide segments of the com¬ 
munity have benefited by the requirement that car owners 
be financially responsible, 31 by the fixing of prices, 32 and 
rates 33 and by such other special legislation as, for example, 
the exclusion of prices from optometrists’ newspaper ads. 34 
And the determination whether there shall be rent control 
has been left to municipal discretion. 35 

If municipal government can prevent cruelty to animals 
{Johnson v. District of Columbia, 30 App. D. C. 520) it 
can prevent cruelty to humans. If municipal government 
can prevent the spread of physical contagious diseases by 
requiring inoculation {Zucht v. King, 260 U. S. 174; Morris 
v. Columbus, 102 Ga. 792, 30 S. E. 850) it can help to pre¬ 
vent the spread of the mental and far more contagious dis¬ 
ease and consequences of race prejudice. If it can be con¬ 
cerned with the morals of its inhabitants, it can prevent 
public conduct of a kind proclaimed by great leaders of 

24 Wolfe v. United States Housing Authority, 36 F. Supp. 580 
(W.D. X.Y.) ; Matthaci v. Housing Authority of Ratio. City, 177 
Md. 506, 0 A. (2d) 835; cf. Housing Authority v. Dockweiler, 14 
Cal. (2d) 437, 94 P. (2d) 794, 800, and cases cited. 

Adams v. Cronin, 29 Colo. 4S8, 69 Pac. 590 (and cases cited 
therein), affirmed, 192 U.S. 108. 

2,: State r. Cooper, 35 )\Io. App. 532. 

People v. Walton. 70 Cal. App. (2d) 862, 161 P. (2d) 498 and 
cases cited. 

- s A modi o v. Town of West New York, 133 N.J. L. 220. 43 A. 

2d 889. 

- ,f * City of Milwaukee v. Raulf, 164 Wise. 172, 159 X.W. 819. 

30 Potter v. Welcck, 131 X.J. L. 155, 35 A. (2d) 627. 

31 Hodge Drivc-It-Yourself Co. v. Cincinnati, 284 U.S. 335. 

3 - People v. Lewis, 295 X.Y. 42, 64 X.E. (2d) 702; Mobile v. 
YuiPe, 3 Ala. 137. 

33 Payne v. Massey, 145 Tex. 237, 196 S.W. (2d) 493. 

34 City of Springfield v. Hurst. 144 Ohio St. 49. 56 X.E. (2d) 
1S5. 

35 Woods v. Babcock, 88 U.S. App. D.C. —, 185 F. 2d 508, dis¬ 
missed as moot, 340 U.S. 908. 
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government and church as immoral. 36 And if law can pro¬ 
tect the integrity of one’s person against the slightest, most 
temporary, unintentional touch to the body (Prosser on 
Torts (1941) 44-47) it can protect against vigorous, perma¬ 
nent and deliberate blows to the mind and heart. 

To sum up: Municipalities are organs of government 
which may be given almost all powers to make it possible 
for their inhabitants to lead healthy, safe, peaceful, moral, 
comfortable and happy lives. An equal service law is a 
means toward that end and is therefore a proper enact¬ 
ment for a municipal legislative body. ; 

I 

Fourth: As shown by the extensive analysis in the Dis¬ 
trict of Columbia Brief (pp. 10-17), local regulation of 
service with respect to the races has been the subject of 
municipal action on various occasions in 1810, 1S53, 1869 


3,5 Pope Pius XII, Sutnmi Pontificates (October 20. 1939) : 

“We do not want anything dividing the human family!. We 
regard racism and exaggerated nationalism as barriers raised be¬ 
tween man and man, nation and nation, people and people.” 
Quoted by Archbishop O’Bovle in Sermon on Religions Voca¬ 
tions given at Cathedral of St. Matthew, Wash., D. C. (March 12, 
1050) wherein he also said: “For anyone who sincerely wishes the 
blessing of God upon this beloved country of ours, I can think of 
no better way of invoking upon our land the smile of divine favor 
than for each one of us to manifest a deep, abiding and active 
spiritual charity for our Negro people.” See also La Purge, The 
Race Question and the Negro (Longmans, Green & Co., 1043). 

On October 17, 1947 the American Unitarian Association General 
Conference overwhelmingly approved a resolution condemning 
racial segregation as “a violation of the principles implicit in the 
fatherhood of God and the brotherhood of man.” Washington Eve¬ 
ning Star, October 18, 1947. 

On March 7, 1946 the Post War Conference of the Federal Coun¬ 
cil of the Churches of Christ in America stated that the Federal 
Council “renounces the pattern of segregation in race relations as 
unnecessary and undesirable and a violation of the Gospel of love 
and human brotherhood.” Biennial Report (1946), Federal Coun¬ 
cil of Churches of Christ in America, p. 50. 

The same statement was adopted by the Genera! Council of the 
(’ongregational-Christian Churches of the United States at its meet¬ 
ing in Grinnell, Iowa, June, 1946. 13 Social Action 27 (Januarv 
15, 1947). 
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and 1870. apparently without challenge, and with implicit 
and repeated Congressional approval. 

Fifth: Even where a tradition hostile to concepts of 
equality of treatment of the races may be found, an ordi¬ 
nance requiring a place of public accommodation (a slaugh¬ 
ter house) to serve “the public -without discrimination” 
has been sustained as plainly within the orbit of local 
powers. Schoen Bros. v. Pylant, 162 Ga. 565, 134 S. E. 304. 

Sixth: As a matter of history the Jim Crow ordinances 
are a well-known blight on the American legal and sociolog¬ 
ical scene. We cannot too strongly express our conviction 
that they are invalid, when tested by the Federal Consti¬ 
tution. But many such ordinances have been upheld 
squarely on the issue whether the relationship between the 
races is within the bounds of municipal po-wer. Patterson 
v. Taylor, 51 Fla. 275, 40 So. 493; Crooms v. Schad, 51 Fla. 
168, 40 So. 497; Mayo v. James, 53 Ya. 17; Hopkins v. City 
of Richmond, 117 Va. 629, 86 So. 139; Boyer v. Garrett, 183 
F. 2d 582 (C. A. 4th); Roberts v. Boston, 5 Cush. (Mass.) 
198; Housing Authority v. Higginbotham (Tex. Civ. App.) 
143 S. W. (2d) 95; Bunn v. City of Atlanta, 67 Ga. 147, 19 
S. E. (2d) 553. Even when such ordinances have been in¬ 
validated, the decision has rested upon a ground in no way 
related to the power of a municipality to regulate matters 
pertaining to the races, which power has been presumed to 
exist. See State v. Gurry, 121 Md. 534, 88 Atl. 546; 
Buchanan v. Warley, 245 IT. S. 60; Carey v. City of Atlanta, 
143 Ga. 192, S4 S. E. 456. 

We have prepared a tabulation (Appendix, Table VII), 
by no means exhaustive, of some of the Jim Crow ordi¬ 
nances, now to be found on the records of some cities, which 
have effectively established artificial patterns of behavior 
in many parts of this Nation. See also Johnson, Patterns 
of Negro Segregation , (Harper 1948) Chaps. VII and VTII. 
The extraordinary breadth of these measures and the 
astounding minutiae of human dealings which they cover 
may be startling, but they rest squarely on the assumption 
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that they are within reach of municipal power. These ordi¬ 
nances do the following: 

They prohibit Negroes and w T hite persons from: ; 

(a) assembling in a host of designated places, including 
a “room, theatre, auditorium, yard, park, indbor or 
outdoor place”, except where there are separate en¬ 
trances, exits, seating or standing sections set apart 
for the separate use of each race; 

(b) playing together or in the company of each other any 
game of cards, dice, dominoes, checkers, pool or bil¬ 
liards ; 

(c) riding together in streetcars, busses, taxicabs, jitneys, 
except in separate sections, or on a “ seating-f rom-the- 
rear” (or front) basis; 

(d) driving for each other in taxicabs; 

(e) working together; 

(f) using the same toilet facilities; 

(g) living together; 

(h) being buried in the same grounds; 

(i) playing baseball on a playground or a vacant lot 
w'ithin two blocks of a playground or vacant lot re¬ 
served for members of the other “race”; 

(j) frequenting or playing together in city parks main¬ 
tained for members of the other “race”; 

(k) having sexual intercourse with each other, whether or 
not married. 

j 

More specifically, as applicable to the circumstances of 

this case, such ordinances: 

(a) prevent Negroes and white persons from being served 
food, wine or beer in the same restaurant; 
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(b) prevent Negroes and white persons from being served 
in the same restaurant unless on a segregated basis 
divided by a physical barrier; 

(c) require licenses for restaurants to be designated with 
the character of the trade authorized, i.e., “for white 
people only” or “for colored people only”; 

(d) require restaurants to display prominent signs stating 
they are “Licensed to serve white (or colored) people 
only. ’ ’ 

Only a mind closed to the principles involved could 
have the temerity to suggest that one municipality ( e.g. 
Atlanta) has the power to segregate Negroes because 
it believes it will prevent “friction” but another mu¬ 
nicipality {e.g. Philadelphia or Washington) has no power 
to prevent arbitrary discrimination against Negroes al¬ 
though it will thus destroy one underlying cause of such 
“friction.” And the determination by a legislative body 
that equal service measures will achieve such a result rests 
upon much more than the mere rational basis which alone 
is necessary to sustain such legislative action. Murphy v. 
California, 225 IT. S. 623. It can scarcely be contended 
that within eight years following the Civil War the Legis¬ 
lative Assembly’s conclusion that arbitrary refusal to 
serve would result in inconvenience, hardship and perhaps 
disorder, was wholly without foundation, or that the means 
adopted had no substantial relation to the prevention of 
those results. Booth v. Illinois, 184 U. S. 425, 429. On the 
contrary, we think inter-group relations in this community 
materially worsened with the growth of artificial walls 
preventing the natural association of all its inhabitants. 
We believe it is plain that the very hardships and incon¬ 
veniences envisaged by the Equal Service Acts, and the 
development of misguided, unscientific notions and actions 
have occurred, in part, because of the failure to enforce 
the Acts. 
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b. The evils of discrimination are a proper concern 

of municipalities. 

The profound effects of racial discrimination on both the 
Negro and the dominant majority 37 are too thoroughly 
documented, and too obvious to the eye that will see, any 
longer to suffer the Restaurant’s contention (Br. 15-16) 
that the Acts merely impose a “social theory” 38 and 
attempt to alter the mores of the people, and that implicitly 
their only intended or possible effect is on the thinking or 
ideas of the people. 

The physical, 39 mental 40 and spiritual 41 effects of discrimi¬ 
nation (which are lessened by such legislation 4 -) cannot so 

37 Deutscher and Chein, The Psychological Effect of Enforced 
Segregation, 26 Journal of Psychology 261, 267; Smith, Killers of 
the Dream (Norton & Co., 1949) ; Weaver, The Negro Ghetto (liar- 
court, 1948), 270; Paper and Reid, Sharecroppers All (Chapel Hill, 
1941), p. 78. 

3S “In reality it is not possible to isolate a sphere of life and call 
it ‘social’. There is, in fact, a ‘social’ angle to all relations.” Myr- 
dal, An American Dilemma (Harper, 1944), p. 642. 

3!) McLean, Psychodynamic Factors in Racial Relations, Annals 
of American Academy of Political & Social Science (March 1946), 
159, 161; Frazier, Psychological Factors in Negro Health, 3 Journal 
of Social Forces, 488. 

40 Prudehomme, The Problem of Suicide in the American Negro, 
25 Psychoanalytic Review, 187. 200; A Dangerous Person , Time 
(Aug. 27, 1951), p. 39; Goff, Problems and Emotional Difficulties 
of Negro Children Due to Race , 19 Journal of Negro Education 152 
(1950). See also footnote 43, infra. 

41 Smith, Killers of the Dream (Norton Co., 1949). ! 

4 - Though such legislation cannot obliterate race prejudice the 
association of peoples can, by rooting out the fears which cause it 
and by educating the ignorant, create conditions favorable to its 
gradual elimination. Cf. Deutsch and Collins, Interracial Hous¬ 
ing, Journal of Housing (Jan., March, and April 1950) ; Maslow, 
Prejudice, Discrimination and the Law, Annals of American Acad¬ 
emy of Political and Social Science (May 1951); Samelson, Does 
Education Diminish Prejudice?, 1 Journal of Social Issues, 11-13; 
Droba, Education and, Negro Attitudes, 17 Sociology and Social 
Research, 137-141; 97 Cong. Record, 7190; Howard, How Minneap¬ 
olis Beat the Bigots, Woman's Home Companion (Oct. 1951). Fur¬ 
thermore, since such legislation destroys the apparent social and 
legal sanction for discrimination, it enables those who are, otherwise 
opposed to discrimination to depart from the ostensible community 
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lightly be dismissed. Discrimination—in the form of ex¬ 
clusion from participation in community or public facili¬ 
ties and activities—obviously affects the social develop¬ 
ment and the personality of the individual shunned. 13 Pub¬ 
lic ostracism, daily practiced, cannot help but instill the 
basis either for psychological insecurity and inferiority 
and persecution complexes, or for the submissiveness and 
withdrawal tendencies of the schizophrenic. 4 '’ Correspond¬ 
ingly, it may destroy the ambition and thus waste the tal¬ 
ents of needed members of society. 45 

These are the subtle, less immediate effects. But there 
are others more apparent, more direct. For the Negro re¬ 
fused service by a restaurant there may follow an immedi- 


pattern without being subjected to “crusader” and “martyr” criti¬ 
cisms. Of. Chein, Some Considerations in Combating Intergroup 
Prejudice . Journal of Educational Sociology (March 1946) 412- 
419; Laski, The American Democracy (Viking 1948), pp. 467-472. 


43 Moton, What the Negro Thinks (Garden City, 1942) ; "Wright, 
12 Million Black l otces (\ iking. 19Id) ; Conrad, Jim Crow 
America (Duell, Sloan and Pearce, 1947); Dollard, Caste and Class 
in a Southern Town (Yale Univ. Press, 1951); Williams, lie 
Wouldn’t Cross the Line. Life (September 30, 1951) pp. 81-91; 
Rose, The Negro’s Morale (Univ. of Minn. Press 1949) ; Brown, 
Race Relations in a Democracy (TIarper 1949), pp. 154-156; Davis 
& Dollard, Chddren of Bondage (Amer. Council on Education 
1940). Cf. Mendez V. Westminister School District, 61 F. Supp. 
541 (S.I). Cal., 1946), afTd, 161 F. 2d 774 (C.A. 9th) : “The evi¬ 
dence clearly shows that Spanish-speaking children are retarded in 
learning English by lack of exposure to its use because of segrega¬ 
tion. and that commingling of the entire student body instills and 
develops a common cultural attitude among the school children 
which is imperative for the perpetuation of American institutions 
and ideals. It is also established by the record that the methods of 
segregation prevalent in the defendant school districts foster an¬ 
tagonisms in the children and suggest inferiority among them where 
none exists. ® * *” 


14 Charles, Optimism and Frustration in the American Negro, 29 
Psychoanolytic Review 270; Dollard, Caste and Class in a, South¬ 
ern Town , 252-253, 255; Cooper, Frustrations of Being a Member 
of a Minority Group, 29 Mental Hygiene, 189, 190-191; Heinrich, 
The psychology of a Suppressed People (Allen (London), 1937); 
Sutherland. Color, Class, and Personality (Amer. Council on Edu¬ 
cation, 1942). 


‘‘■’McLean, Group Tension, 2 Journal of American Medical 
Women’s Association, 379, 4S2. 
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ate hunger or inconvenience, an additional expense, inferior 
service, and a host of obvious disadvantages not to be suf¬ 
fered by the meanest, most unworthy, unsavory member of 
the preferred majority “race.”' 10 

Moreover, derogatory actions based on race prejudice 
may stimulate the victim to counter-action. And action 
based on hurt emotions fostered bv mass-exclusion over 
long periods of time may ultimately result in aggression, 
seemingly occasioned by other factors, directed against the 


It is hardly necessary at this late date to mention the arbi¬ 
trary character of conduct governed by assumed distinctions at¬ 
tributed to race. Moreover, even the concept of “race”, which lias 
been thought to have a scientific explanation based on esoteric 
classifications used by physical anthropologists, can be demon¬ 
strated by mature students of anthropology to be largely lacking 
even such a foundation, and that no significance whatever 1 can be 
attached to skin color alone. Boyd, Genetics and the Races of 
Man (Little, Brown & Co., 1950) pp. 10-27, 184-207. 

‘‘The biological fact of race and the myth of ‘race’ should be 
distinguished. For all practical social purposes ‘race’ isi not so 
much a biological phenomenon as a social myth. The myth of 
‘race’ has created an enormous amount of human and social dam¬ 
age. * * * ft still prevents the normal development of millions of 
human beings and deprives civilization of the effective co-opera¬ 
tion of productive minds. The biological differences between ethnic 
groups should be disregarded from the standpoint op social accept¬ 
ance and social action.” Statement Jly Experts on Race Problems, 
United Nations Educational, Scientific and Cultural Organization, 
July 18. 1950. See also LaFarge, The Race Question and the 
Negro: Kedfiehl, What UV Do Know About Race, 57 Scientific 
Monthly 193 (Sept. 1943); Krogman, An Anthropologist Looks at 
Race, 7 Tntereultural Education News 1 (Nov. 1945). 

Certainly in the Western World no nation is anything; but a 
mixture of all kinds of racial groups. The term “white’- is al¬ 


most, racially meaningless as applied to almost all American or 
European whites. There are fair-haired, tall, long headed; North 
Europeans and dark-lmired, less tall, round-headed Southj Euro¬ 
peans. And there are all those who run the gamut. They are all 
race mixtures. Benedict & Weltfish, Races of Mankind (Public 
Affairs Committee, 1944). Even more certain is it that the Ameri¬ 
can Negro is not a “race”. Not only were the original African 
slaves members of different “racial” groups (from different parts 


of Africa) but their cross-fertilization with “white” Americans 
lias been extensive. As early as 1920 at least 15.9 per cent of the 
“Negro” population was visibly mulatto. Klineberg, Character¬ 
istics of the American Negro (Harper, 1944) p. 268. 
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dominant majority.' 17 In short, discrimination invites vio¬ 
lence. 18 And we know of no theory of municipal power 
which forecloses a municipality from prohibiting racial 
discrimination in order to preclude such violence. 

No conception of police power, no inherent limitation of 
municipal function, can possibly preclude a reasonable mu¬ 
nicipal attempt to mitigate and eradicate all or any of 
these hardships imposed on so significant a body of its citi¬ 
zenry. 

It seems to us beyond argument that a law which pre¬ 
vents a public restaurant from arbitrarily refusing to serve 
a hungry, well-behaved, respectable man, and forcing him 
to go out of his way to satisfy a basic human need, is in 
furtherance of the public health, convenience and order. 
Such a law has nothing to do with a “theory of social 
equality.” It has nothing to do with theories, or other 


47 Brown, The Truth About the Detroit Riot (Harpers, Nov. 
1943); Lee & Humphrey, Race Riot (Drvden Press, 1943); White, 
A Man Called White (Viking, 1948), pp. 223, 227, 233-240; Law¬ 
rence. Race Riots in the United States, 1012-11)16, Negro Year Book 
(1947), pp. 232-257. 

4S Benedict & Weltfish, Races of Mankind (Public Affairs Com¬ 
mittee, 1944) ; Brown, Count Us In. It is noteworthy that the 
traditional justification for Jim Crow ordinances is the pre- 


vention of violence. The express assumption is that if the races 

are legally separated violence will be avoided. We believe history 

demonstrates the contrary to be true. Certainly it is demon- 

* * 

strable that enforced segregation engenders patterns of conduct 
which ultimately create friction and lead to violence. 

Note that the justification of Jim Crow legislation is grounded on 


the assumption that white persons will—unless Negroes are kept 
awav—invoke force as a means of ridding themselves of what thev 
regard as disturbing neighbors or travelling companions or pa¬ 
trons. We think the implicit concession to force and lawlessness 


on which such laws are grounded is reprehensible and an unprin¬ 
cipled and immoral basis for governmental action. 

Furthermore, in the absence of legally enforced segregation, the 
private citizen who discriminates apparently assumes that the 
Negro who is excluded will be law abiding and long suffering and 
will not resort to violence to assuage his outraged sensibilities. 


This is implied praise and a presumption of good-will, moral char¬ 
acter, and greater law-abiding tendencies in the very person whom 
the discriminator, by the very fact of his discriminatory practices, 
regards as an inferior. 



19 


ideas in the minds of men. It lias to do with overt acts of 
discrimination which become destructive to the health and 
convenience of other men. It is the proper function of 
government—any government—to prevent the translation 
of ideas (i.e. prejudices) into action destructive to the 
public, in this respect, just as it is, for example, to prevent 
an assault by one individual against another because he 
dislikes that other. 

c. Cities regulate restaurants in every phase of 

their operation. ; 

Restaurant regulation has been regarded as a necessary 49 
subject of local legislative powers from the earliest mo¬ 
ments of history. The “ordinary” (the precursor of the 
restaurant) was often mentioned in the ordinances of the 
common council of yesteryear. (D. C. Brief, 10-15.) Cf. 
City of Chicago v. R. & X. Restaurant, 369 Ill. 65, 15 N. E. 
(2d) 725, 727.' 

Moreover, the scope of such regulation has never been 
limited. Service has been banned during specified hours 
of a day or night.'’ 0 The construction of booths separating 
patrons has been prohibited. 51 The owner has been li¬ 
censed. 52 His cleaning methods have been prescribed; the 
lighting, ventilation, screening, and construction of his 
establishment standardized; he may not have cracked 

40 Some indication of the potential importance to the community 
of having non-disoriminatory restaurant service may be found in 
the message of L. Gardner Moore, manager of the Shoreham Hotel 
and chairman of a civil emergency food committee, to the Wash¬ 
ington Restaurant Association that “Hotels and restaurants will 
have to feed masses of shelter-bound residents in the event of an air 
raid.” Wash. Post, February 23, 1951. 

50 State v. Freeman, 38 N.H. 426, 428; State v. Clark, 28 X.II. 
176. 

•' 1 Ogden City v. Leo , 54 Utah 556, 182 Pac. 530. 

52 De Laos v. Chapman, 106 N. J. L. 6. 147 Atl. 570; Springer d* 
Kimmel v. Mayor of Westernport, 140 Md. 506, 117 Atl.: 748; 
Prawdzik v. City of Grand Rapids, 313 Mich. 376, 21 X.W. (2d) 
168; State v. Mayor & Common Council, 226 Wise. 215, 276 X.W. 
311; City of Newport v. Young, 173 Ark. 785, 293 S.W. 711 ;i Peo¬ 
ple v. Kupas, 171 Misc. 480, 13 X.Y. S. (2d) 4S8. 
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dishes; or sleeping facilities; or poison in his cleaning 
materials; or common towels for his employees. 53 

These are but the beginning of the long list of restric¬ 
tions, prohibitions, requirements, and sanctions to which 
the restaurant keeper has been subjected. 54 Each of these 
does no less to provide (as the Restaurant contends, Br. 
15) that the “exercise of certain rights theretofore enjoyed 
by restaurant proprietors and others should thereafter 
constitute a crime,” than do the Equal Service Acts. In 
fact, it must be obvious that the enumerated regulatory 
measures do far more to curtail the “rights” of the owner 
than do the Equal Service Acts. 

Correspondingly it will not avail to argue, as does the 
Restaurant (Br. 16), that the Acts curtail the proprietor’s 
“freedom to contract”. These acts extend his potential 
patronage rather than diminish it. Restaurants, hotels 
and the like are not private meeting places at which the 
owners seek to attract their friends and neighbors. They 
are places of public attraction concerned with the operation 
of business for income and seeking the patronage of all who 
have the price. For this reason, the public is not obliged 
to contract with the proprietor on any basis he sees fit but 
is entitled to certain protections: e.g., protection against 
unsanitary conditions, overcrowded and poorly ventilated 
rooms, diseased employees, the presence of pets, untrained 
managers and the whole range of others mentioned above. 
All such protections naturally curtail the proprietor’s abso¬ 
lute “freedom to contract” as, when, and how he wishes, 
but none of them are unreasonable restrictions. Western 
Turf Association v. Greenberg, 204 U. S. 359. Even less 
unreasonable is a regulation which, in effect, re-activates 
the common-law obligation of the innkeeper to serve all 
members of the public alike, and thereby serves the public 
convenience, health and order. Bob-Lo Excursion Co. v. 


•" i3 D. C. Restaurant Rejrs. (April 1, 1042) Restaurant Addendum, 
pp. 54-63. 

r ’ 4 Many other commercial establishments have been subjected to 
all these and many other municipal restrictions and controls. Mc¬ 
Quillan, Municipal Corporations (3d ed. 1940) Chap. 24, Vols. 6 
and 7. 
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Michigan, 333 U. S. 28; Railway Mail Association v. Cor si, 
326 U. S. 88. 

Moreover, viewing the situation realistically, it will be 
realized that it is not the proprietor (especially a corpo¬ 
rate chain-cafeteria, proprietor—having no contact with 
“his” customers—such as here involved) whose “right” 
is alleged to be impaired. 53 And if the concern is for the 
patrons of the restaurant, one man’s “right” to choose his 
eating companions can hardly be regarded as greater 
than another’s, and when he dines in a public eating place 
he has no greater right to insist on who shall comprise that 
public than any other member of the group. He may insist 
upon and indulge his preferences at home 50 but he cannot 
enlarge them into a “right” when he leaves his; home. 
Ferguson v. Gies, 82 Mich. 358, 367-368, 46 N. "W. 718, 721. 

B. Traditional Municipal v. State Concepts Are Inapplicable 

in the District of Columbia. 

AVe fully share the views expressed in the amici curiae 
briefs of the United States (Br. 14-19) and the American 
Veterans Committee (Br. 5-12) concerning the precise 
analogy between the legislative powers possessed by the 
territories and those vested in the District of Columbia 
in 1871. 

Moreover, we submit that whether or not the powers of 
the District were co-extensive with those of the territories, 

r ' 5 Legislative Attempts to Eliminate Racial and Religious Dis¬ 
criminations , 30 Col. L. Rov. 086, 1000-1001 (1030). 

r,<; See Sermon by Archbishop Ireland (Jan. 1, 1801) <|upted in 
Catholic, Social Action, pp. 237-238 (Milwaukee: Ilruee Pub. Co., 
1048) : ! 

“I would in all public gatherings, and in all public resorts, in 
halls and hotels, treat the black man as I treat the white. I, might 
shun the vulgar man, whatever his color, but the gentleman, what¬ 
ever his color, T would not dare push away from me. Shall the 
homes of the whites be open to the blacks, shall all meet ini the 
parlor in perfect social equality? My answer is. that one’s home 
is one’s castle, the privileged place where each one follows out his 
own likes, and his own tastes, and no one, white or black, rich or 
poor, can pass the door without an invitation from the owner, and 
no one can censure the owner’s act. I claim the rights I grant to 
others, and my door is open to men of all colors, and no one should 
blame me.” 


the unique character of the District destroys the underlying 
rationale of the distinction between “general legislation” 
and “municipal regulation” which the Restaurant here 
seeks to apply. 

1. Municipal powers are limited by state policy con¬ 
siderations, NOT BECAUSE THEY ARE NON-DELEGABLE. 

Up to this point we have assumed the District of Colum¬ 
bia to be no different from, and therefore subject to the 
ordinary limitations of, any municipality within a state. 
The authorities cited throughout have been, nearly without 
exception, cases dealing with municipal ordinances. But we 
do not believe the argument need necessarily be so limited. 

It is of course true that many cases may be found in 
which acts of municipalities are held invalid because they 
transcend their limited powers. But these cases offer no 
assistance to the Restaurant, for the considerations appli¬ 
cable in those holdings invariably, when applied to a legis¬ 
lative body in the District of Columbia, would validate the 
action of the latter body. 

Power delegated by a state government to a municipality 
is limited only in three ways: (a) by the state constitu¬ 
tion; 57 (b) by the delegating statute; and (c) by the need 
or wish for geographic uniformity with respect to certain 
subjects throughout the state. 58 The first limitation is not 


r,T Eg. Weightman v. Clark, 103 U.S. 256. 

r,s In dealing: with the problems of inter-group relations it is 
significant that such problems are sometimes successfully handled 
in small communities by one means whereas different means are de¬ 
sirable in large industrial communities. Liveright, The Com¬ 
munity and Race Relations, Annals of the American Academy 
of Political and Social Science (March 1946) 106, 107. State¬ 
wide uniformity of treatment might therefore be the poorest ap¬ 
proach to the matter. Gray, Race Riots Can Be Prevented 
(Harper’s, December, 1945). 

Thus in Arizona mandatory segregation in public schools has re¬ 
cently been abolished and the matter is now discretionary with each 
school district. Act of March 16. 1951, Chap. 74, House Bill No. 86, 
Laws of Arizona, amending Sec. 54-416, as amended, and repealing 
Sec. 54-918, Arizona Code Annotated, 1939. Integration of students 
and teachers has been completely successful. Trial in Tucson, 
Time (October 8, 1951), p. 84. 
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here applicable because, as already indicated, there is no 
constitutional limitation on the power of Congress in dele¬ 
gating legislative power to a municipal body within the 
geographic bounds of the District of Columbia. The second 
limitation is also inapplicable since the delegation under 
the Organic Act of 1S71 was unlimited save as to those mat¬ 
ters expressly reserved. Underlying the third limitation 
are the following reasons: 

(1) It is necessary or desirable to have a uniform state 

rule on such matters; j 

(2) The matter involved extends beyond the geographic 

bounds of the city; ! 

(3) The state has fully covered the field in other re¬ 
spects ; 

(4) The state has expressed a policy intended to have 
state-wide application inconsistent with the power 
sought to be exercised. 

Clearly, however, none of these considerations would in¬ 
validate the Equal Service Acts. Such considerations are 
material only as they would prevent possible inconsistencies 
in the treatment of the same subject matter by several 
municipalities, or the inconsistent action of a municipality 
with a prior action of the state legislature. 59 Thus, for 
example, legislative powers relating to divorce are tradi¬ 
tionally withheld from municipalities apparently because it 

50 Doming, The Government of American Cities (Putnam, 1909), 
pp. 125-139. It is particularly significant that the Legislative As¬ 
sembly was actually intended under the Act of 1871 to function 
as would a state legislature since it was intended to govern the 
entire District including the area in which were situated the cor¬ 
porations of Washington and Georgetown and was empowered to 
create as many as three additional townships. (Sec. 6, Organic 
Act, Appendix, infra., and see also Sections 21 and 22). Thus, the 
consideration of uniformity would lead to the broadest of con¬ 
structions of the Assembly’s powers. 
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is regarded as unwise to permit varying rules to apply 
from one city to another, or because the state has already 
made complete provision for such matter. But since the 
Legislative Assembly legislated for the entire geographic 
area of the District of Columbia, and since Congress had 
not expressed a policy inconsistent with the Equal Service 
Acts (in fact, quite the contrary!), neither consideration 
would require invalidation in accordance with these usual 
state-municipality concepts. 

For the same reason there would appear to be nothing to 
prevent a grant of power by Congress to a local legislative 
body over divorce matters, or, in fact, over any matter not 
expressly reserved to Congress in its capacity as the 
national legislature. The Restaurant assumes (Br. 22-23) 
without offering any reason, that the power to enact a law 
dealing with murder would be non-delegable to a District 
government. But we think the assumption unfounded. "We 
perceive no difference (so far as municipal powers are 
concerned) between defining or punishing “abortion” 
(which United States v. May, 2 MacArthur (9 D. C.) 512, 
held the Legislative Assembly could do) and defining or 
punishing “murder”. 

Moreover the Equal Service Acts were intended not as 
definitions of a crime but as a regulation of restaurant 
service. The imposition of penalties for violation of a 
regulatory statute does not change the regulatory character 
of the statute. District of Columbia v. Brooke, 29 App. 
D. C. 563, affirmed on other grounds, 214 U. S. 138; District 
of Columbia v. Nau, 9 Mackey (20 D. C.) 547, 550. 

The general view that major crimes (most common law 
felonies 00 ) are of state-wide concern and require uniform 
state-wide treatment has been based upon the state’s desire 
for uniformity rather than any inherent limitation on mu- 

00 But see Mayor v. Fitzpatrick, 133 Ala. 613, 32 So. 252 (uphold¬ 
ing ordinance penalizing common law offense which is also made 
unlawful by statute) ; Freddy v. City of Millcdgevdle, 74 (la. ol6, 
519 (street and night walking by females though a common law of¬ 
fense could be prosecuted by a municipality in the absence of a 
state statute) ; and ef. Bowles v. District of Columbia, 22 App. 
D.C.321. 
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nicipal power. McQuillan, Municipal Corporations (3d ed. 
1949) § 23.03. But no lack of uniformity would follow from 
any law enacted by a District body applicable throughout 
the District. 

The precedents are numerous to support this conclusion. 
Limiting them alone to criminal matters (on which the 
Restaurant seems to base so much of its case) it is tinques- 
tioned that a city may legislate with respect to the same 
crime as a state, 01 provided only that its action be not in¬ 
consistent with that of the state. 0 - It may, for example, 
impose higher 03 or lesser penalties, 04 different penalties, or 
the same penalty for the same offense. Moreover in “home- 
rule” cities, i.c., truly self-governing communities, the law 
of the city may conflict with, and yet prevail over, state 
law, with respect to local matters. 03 

We submit the foregoing demonstrates that the “gen¬ 
eral” versus “municipal” distinction is based not upon 
inherent non-delegability but solely upon policy considera¬ 
tions which, under appropriate circumstances, the state 
may disregard. And, in the District of Columbia none of 


01 Assault and battery: Mayor <0 Alderman v. Allaire, 34 Ala. 
400; Black market practices: People v. Lends, 295 X.Y. 42, 64 
X.E. (2d) 702, 704; Transporting liquor: City of Younystown v. 
Evans, 123 Ohio St. .‘142, 168 X.E. 844; Drunken driving: State v. 
Weeks. 236 Minn. 278, 32 X.W. (2d) 493; Kistler v. City of War- 
ren, 58 Ohio App. 531, 16 X.E. (2d) 948; Shaw v. City of Norfolk. 
167 Va. 346, 389 S.E. 335; Disturbing religious assembly: Mayor 
v. Fitzpatrick, 333 Ala. 633, 32 So. 252; Sabbath violation: State v. 
Wertz, 91 \V. Va. 622. 114 S.E. 242; Minimum food standards: City 
of St. Louis v. Klausmeier, 213 Mo. 119, 112 S.W. 516, 519; City of 
St. Louis v. Union Dairy Co.. 213 Mo. 148, 112 S.W. 525; Barber’s 
examination: Vest v. Kansas City, 355 Mo. 1, 194 S.W. (2d) 3S; 
State v. Womack, 355 Mo. 486, 196 S.W. (2d) 809, SI5. 

c - Guidoni v. Wheeler, 230 Fed. 93 (O.A. 9th) : Delta County v. 
City of Gladstone, 305 Mich. 50, 8 X.W. (2d) 908; Strutlicrs v. 
Sokol, 108 Ohio St. 263, 140 X.E. 519, 521; cf. Bowles v. District of 
Columbia, 22 App. D.C. 321. i 

03 State v. Wertz, op. cit. supra, n. 61. 

04 Shaw v. City of Norfolk, op. cit. supra, n. 63. 

03 Dickinson v. Tide], 137 F. 2d 630, 612 (C.A. 10th); Colorado 
Central Power Co. v. Mun. Power Development Co., 1 F. Supp. 961; 
McQuillan, Municipal Corporations (3d ed. 1949) § 4.S3. 


tliese policy considerations is pertinent—and none lim¬ 
ited the delegation to the Legislative Assembly. 06 To hold 
otherwise (as it is alleged the decided cases do, infra) 
would transmute a geographic limitation into a Constitu¬ 
tional one. 

2. The decided cases do not support the restaurant’s 

CONTENTION. 

The Restaurant’s reliance on the decisions in Stouten- 
burgh v. Hennick, 129 U. S. 141; Roach v. Van Riswick, 
MacArthur & Mackey (11 D. C.) 171; and Smith v. Olcott, 
19 App. D. C. 61, is entirely misplaced for they support the 
validity of the Acts. 

In the Stoutenburgh case, an act of the Legislative As¬ 
sembly imposing license taxes on persons in trades, busi¬ 
ness or professions was held invalid as applied to agents 
soliciting sales for firms doing business outside the District 
because as so applied it would operate as a regulation of 
interstate commerce, and was an “encroachment upon the 
power of Congress to regulate commerce; and was there¬ 
fore void”. Lasley v. District of Columbia, 14 App. D. C. 
407, 412. This infirmity is obviously not present in the 
instant case. This Court in the Lasley decision expressly 
so interpreted the Stoutenburgh decision and the validity 
of the delegation saying (ibid): 

But it is clearly inferable, both from the reasoning and 
the principle upon which the case was decided, that all 
such other parts of the act of the Assembly of August 
23,1871, not modified or repealed by subsequent acts of 
Congress, were good and valid as a regulation of 
purely municipal character; and hence, the power to 
make such regulation could be delegated by Congress. 

Furthermore, the recognition of the United States Su¬ 
preme Court that (p. 147) “the creation of municipalities 


Gfi To the extent that such considerations may have been thought 
to be material, they were limited to the subjects carved out and re¬ 
served to Congress by Section 18 of the Organic Act of 1871, Ap¬ 
pendix, infra. 
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exercising local self-government” is within the power of 
Congress and that the Legislative Assembly had ppwer to 
enact such laws which are (p. 149) “operative” within the 
District is relevant, since the Equal Service Acts arc “op¬ 
erative” only within the District. The Stoutenburgh deci¬ 
sion manifestly upholds, rather than impairs, the validity 
of the Equal Service Acts. 67 

The Roach decision invalidated an act of the Legisla¬ 
tive Assembly which made judgments of that court operate 
as liens on equitable interests in land, on the ground that it 
was general legislation which only Congress could enact. 68 
The rationale of this case, too, supports rather than im¬ 
pairs, the validity of the Equal Service Acts. It recognized 
that (p. 176) “the regulation of local concerns in a town, 
is considered as properly belonging to its inhabitants . . . 
and it is hardly looked upon as a delegation of legislative 
authority”. To illustrate what is a proper “regulation 
of local concerns,” the court said (p. 178): “ . . . univer¬ 
sal usage and legislation recognize the preservation of 
public order, morals and health, the regulation of markets 
and places of amusement ,y and other enumerated powers 

07 To show the distinction between what the Legislative As¬ 
sembly could and could not do compare District of Columbia v. 
llumason, 2 MacArthur (9 D.C.) 15S, with the Stoutenburgh de¬ 
cision. 

C8 The decision was by the former Supreme Court of the District 
of Columbia. It expressly (pp. 184-186) deviated from, and chose 
to designate as dictum, the square holding of the U. S. Supreme 
Court in Welch v. Cook , 97 U.S. 541, 542, that “It is not Open to 
reasonable doubt that Congress had power to invest, and did in¬ 
vest, the District government with legislative authority, or that 
the act of the legislative assembly of June 26, 1878. was within that 
authority”. The Roach decision was virtually distinguished away 
six months later bv Cooper v. The District, MacArthur & Mackey 
(11 D.C.) 250. which acknowledged the force of the ruling in the 
Welch case. Even more directly it seems to have been completely 
rejected by Johnson v. The District, 6 Mackey (17 D.C.) 21, where 
it was said (p. 25): “Municipal corporations, of course, have no 
authority to create liens by ordinance or otherwise, when none has 
been expressly conferred upon them; and taxes are not liens upon 
the property against which they are assessed, unless they are made 
so by charter, or unless the corporation is authorized by the legis¬ 
lature to declare them to be liens.” 
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“as appropriate powers of a municipality” and distin¬ 
guished such powers from matters relating to titles to 
property, contracts, commercial law, crimes, etc. Clearly, 
the regulation of places of public amusement and accom¬ 
modation, such as restaurants, by prohibiting the denial of 
service simply because of race or color is one of the “ap¬ 
propriate powers of a municipality” within the square 
ruling of the Roach case, even conceding the restrictive 
scope of acts relating to municipal affairs, as there drawn. 

However, the entire logic of the decision with respect to 
the non-delegability of “general legislative” powers is 
built on the court’s express refusal to acknowledge the judi- 
callv sanctioned delegation by Congress to the territories 
as comparable to the delegation to the District (pp. 182- 
183). Cf. Grant v. Cooke, 7 D. C. 165, 194, 200-201, 206. 
This crucial error destrovs the authority of the entire deci- 
sion in this respect. See S. Rep. No. 630, S2d Cong., 1st 
Sess. (Providing Home Rule for the District of Columbia) 
p. 34; and Memorandum With Respect to the Constitu¬ 
tionality of Certain Provisions of H. R. 4902 and S. 1968, 
House District Committee Print (194S) pp. S-9. Further¬ 
more, as Cooyer v. The District , MacArthur & Mackey (11 
D. C.) 250 shows, the Roach case decided only that powers 
not necessary for the District as a municipality were not 
bestowed. The question remains (and was elsewhere de¬ 
cided affirmatively in the Roach case) whether regulation 
of places of public accommodation is a necessary power of 
a municipality. 

Another glaring flaw in the court’s reasoning in the 
Roach case (pp. 178-179) is in its non sequitur that if there 
were separate systems of law (on, e.g. contracts) in each of 
three or four municipalities within the District of Colum¬ 
bia, there would be “great confusion and perhaps conflict” 
and that the consolidation of such municipalities w’ould not 
change the essential character of the problem. But of 
course, in the absence of a multiplicity of municipalities 
there could be no such conflict, since there would be but 

one “svstem of law”. 

* 
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Nor is the appellee much aided by Smith v. Olcott, supra. 
That decision upheld Section 15 of the 1871 act of the Legis¬ 
lative Assembly which imposed a tax upon, and required a 
bond to be filed by, real estate agents, and invalidated Sec¬ 
tion 21 of the same act which prescribed (p. 75) “one abso¬ 
lute, invariable charge for all sales of real estate’’ at pub¬ 
lic auction. Although the court referred with approval to 
the Roach case, it is plain that the real basis for invali¬ 
dating the price fixing provisions of Sec. 21 was that it 
was (p. 78) “the exorbitant rate prescribed by the act of 
assembly” which led the court to view that section as im¬ 
pairing (p. 75) “the freedom of contracts”. 09 It is clear, 
in the light of the judicial standards then current in dealing 
with legislative restraints on freedom of contract, that the 
invalidation of that rate-fixing statute rested largely on the 
court’s inarticulated premise that the statute violated due 
process of law (cf. Yakus v. United States, 321 U. S. 414) 
and the same result would have been reached had the court 


been considering the validity of a state price fixing statute. 
Furthermore, even though the court invalidated the price¬ 
fixing section of the statute, it upheld the validity of (p. 75) 
“the power exercised in other parts of the act in the matter 
of regulating the occupation of auctioneers , and laying a li¬ 
cense tax upon the same”. The Equal Service Acts, which 
regulate the occupation of restaurant-operators, are much 
similar to section 15, upheld by the court, “regulating the 
occupation of auctioneers”, and quite different from Sec¬ 
tion 21, invalidated by the court, which fixed “an exorbitant 
rate” impairing “the freedom of contracts”. 


00 Cf. Bolden v. Grand Rapids Operating Corp., 239 Mich. 338, 
323, 214 N.M r . 241, 243, in which the court held the validity of a 
civil rights law prohibiting: racial discrimination by theatres in no 
way affected by a ease ( Ti/son v. Banton. 273 U.S. 41S) invalidat¬ 
ing a ticket price-fixing act intended to eliminate “ticket-scalping.” 



C. The Power io Enact the Equal Service Acts Was Delegated 
to the Legislative Assembly. 

The delegation by Congress to the Legislative Assembly 
was of the full measure of its legislative police powers, ex¬ 
cept only in respects not here pertinent. Roach v. Van Ris- 
wick, MacArthur & Mackey (11 D. C.) 171,173; Cf. Guthrie 
National Bank v. Guthrie, 173 U.S. 52S, and cases cited 
infra. It extended ‘‘to all rightful subjects of legislation 
within said District, consistent with the Constitution of the 
United States, and the provisions of this Act” and Art. I, 
Sec. 10 of the Constitution. Appendix, infra, p. 58. The 
validity of this delegation has been specifically upheld. 
Welch v. Cook, 97 U. S. 541, 542; National Bank v. Shoe¬ 
maker, 97 U. S. 692, 693; Stoutenburgh v. Hennick, 129 U. S. 
141, 147. 

These were the same powers which Congress had validly 
delegated to the territories in identical terms ( Christian¬ 
son v. King County, 239 U. S. 356, 362; Jloryibnckle v. 
Toombs, 85 U. S. 64S, 655) and which have been interpreted 
as delegations under which “the local legislature has been 
intrusted with the enactment of the entire system of munici¬ 
pal law.” Ibid. “ ‘Rightful subjects’ of legislation . . . 
included all those subjects upon which legislatures had been 
accustomed to act.” Christianson v. King County, supra, 
p. 365. And since Congress has “plenary municipal author¬ 
ity over the District of Columbia and the Territories”' 
(Tlornbuckle v. Toombs, supra, p. 655), its grant to the 
Legislative Assembly comprised that same “plenary mu¬ 
nicipal authority” over subjects within the District of 
Columbia. Roach v. Van Riswick, supra. 

The grant of power which the Act of February 21, 1S71 
(Appendix, infra, p. 57) made to the Legislative Assembly 
was specifically limited in certain respects so as to exclude 
power to legislate with respect to particular matters such 
as divorce, court procedure, jurisdiction of justices of the 
peace, magistrates and constables, venue changes, impanel¬ 
ing of jurors, remission of fines, real property of legal in¬ 
competents, the law of descent, the fees of public officers 
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during tlioir terms, special privileges and exclusive fran¬ 
chises. Sec. 17, Appendix, infra, pp. 57-58. These express 
limitations demonstrate, under the familiar rule of expres- 
sio unius est exclusio alterius, that other limitations were 
not intended and that plenary legislative power was other¬ 
wise vested in the Assembly. 

It will not do to attempt, as does the Restaurant (Br. 22- 
23), to allege a distinction between so-called “police regu¬ 
lations” and “the police powder,” because the delegation 
in this context is a delegation of the police power and not 
merely one to enact executive regulations such as the Com¬ 
missioners could do under the Organic Act of 1878, infra . 
The powers of the Legislative Assembly were vastly dif¬ 
ferent from those of the Commissioners. The latter, in the 
exercise of their executive functions, may issue regulations 
only within limits and standards fixed by statutory enact¬ 
ment of Congress. See n. 70, infra. But the Legislative 
Assembly exorcised legislative—not executive—powers and 
obviously was not so limited. The situation was the re¬ 
verse of what followed after 1878 when “Legislative pow¬ 
ers . . . ceased, and the municipal government is confined 
to mere administration.” Metropolitan R. R. v. District 
of Columbia , 132 U. S. 1, 7. 


D. The Classifications of the Equal Service Laws Are 
Reasonable and Valid. 

The Equal Service Acts do not unlawfully discriminate 
against restaurants. In the first place, the effect of the 
Acts is helpful to a business—not harmful—since it 
broadens the potential patronage. Secondly, the Restau¬ 
rant has no standing to complain, as it does (Br. 31-32) 
about the possibility that some bars might be subject to the 
law while others were not, or that some restaurants, which 
sold liquor might be covered while bar rooms wepe not. 
The Restaurant is neither a bar room nor a liquor-dis¬ 
pensing restaurant. Murphy v. California, 225 U. S. 623, 
630-631. Nor may it complain because the Equal Service 
law's do not extend to “butcher shops, grocery stores, dry- 
goods stores, hardware stores” etc. Those establishments 







have been shown willing to sell to all who have the price. 
But in any event, degrees of harm may be recognized and 
legislation may be confined to those cases where the need 
appears clearest. West Coast Hotel Co. v. Parrish, 300 
U. S. 379, 400; Adams v. Milwaukee, 228 U. S. 572; Zucht 
v. King, 260 U. S. 174. There is no “doctrinaire require¬ 
ment that legislation be couched in all-embracing terms.” 
Carroll v. Greenwich Insurance Co., 199 U. S. 401, 411. It 
is sufficient that the classification be rational and noil-arbi¬ 
trary. Tigner v. Texas, 310 U. S. 141; District of Colum¬ 
bia v. Brooke, 214 U. S. 138, 150. 

E. The License Forfeiture Provisions of the Equal Service 

Acts Are Valid. 

The Restaurant erroneously argues (Br. 2S-31) that the 
1872 and 1873 Acts were void because they included a pro¬ 
vision for forfeiture of licenses. 

The argument is based wholly on cases holding that the 
Commissioners have no authority to promulgate and en¬ 
force regulations providing for license forfeiture, in the 
absence of a statute conferring such authority on them. 70 

70 The Restaurant ignores the distinction between executive regu¬ 
latory powers and legislative power in citing: (Br. 18-19) cases 
such as Coughlin v. District of Columbia , 25 App. D.C. 251; Patrick 
v. Smith, GO App. D.C. G. and Hutchins Mut. Ins. Co. v. Ilazcn, 70 
App. D.C. 174, 105 F. (2d) 53. These cases involved regu¬ 
lations of the Commissioners, the Public Utilities Commission, 
and the Superintendent of Insurance in the nature of legis¬ 
lation and therefore transcended their executive powers. Un¬ 
like the Legislative Assembly which was granted the power 
to legislate on “all rightful subjects of legislation within said 
District”, the Commissioners are “merely administrative officers 
with ministerial powers only” and have no legislative powers. 
District of Columbia v. Bailey , 171 U.S. 161, 176; Coughlin v. 
District of Columbia. 25 App. D.C. 251; United States ex rel. 
Daly v. MacFarland, 28 App. D.C. 552. A similar misconcep¬ 
tion of the issue is shown by its reference (Br. 19-20) to United 
States v. Celia, 37 App. D.C. 433. There the question was whether 
a statute of Congress (of the kind the Legislative Assembly might 
have enacted) was to be likened to police or municipal regulations 
(such as the Commissioners might promulgate) or whether it was 
similar to other laws affecting the District. That issue has no 
bearing on whether such a statute, if enacted by the Legislative 
Assembly, would be valid. 
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Of course, the Commissioners, who are “merely adminis¬ 
trative officers, with ministerial powers only’ 1 ' hav6 no leg¬ 
islative powers, and can not impose penal sanctions not 
authorized by law. District of Columbia v. Bailey, 171 U. S’. 
161, 176; Coughlin v. District of Columbia, 25 App. D. C. 
251; United States ex. rel. Daly v. MacFarland, 2S App. 
D. C. 552. 

But such cases have utterly no bearing upon Acts enacted 
by the Legislative Assembly. Section 18 of the 1871 Or¬ 
ganic Act, Appendix, infra, p. 58, specifically provided that 
the legislative power of the Legislative Assembly “shall ex¬ 
tend to all rightful subjects of legislation within said Dis¬ 
trict * * # ”. And Section 25 of the Act gave the Legisla¬ 
tive Assembly power to confer on the “judicial courts of 
the District # * * such additional jurisdiction as may be 
necessary to the due execution and enforcement of the laws 
of said District”. Thus, explicitly, did the Congress pro¬ 
vide for enforcement sanctions to be vested in the courts. 
Even if such express grant were absent, there was nothing 
in the 1S71 Act which impliedly would prevent the Legis¬ 
lative Assembly from enacting such sanctions where rea¬ 
sonably adapted to the achievement of the purposes of the 
law. City of Duluth v. Cerveny, 218 Minn. 511, 16 N. W. 
(2d) 779,' 7S2-783. 

Moreover, the Restaurant’s brief tacitly concedes (Br. 
28) that the Legislative Assembly was impliedly empow¬ 
ered to license. The contrary could not seriously Tbe con¬ 
tended. Cooper v. The District, MacArthur and Mackey 
(11 D. C.) 250, 252-254; District of Columbia v. Waggaman, 
4 Mackey (15 D. C.) 32S; Bush v. District of Columbia, 1 
App. D. C. 1; Lesley v. District of Columbia, 14 App. D. C. 
407; Smith v. Olcott, 19 App. D. C. 61, 73-74. And the cor¬ 
relative power to suspend or revoke a license for cause is 
a necessary consequence of the power to issue it. McKenzie 
v. McClellan, 62 Misc. Rep. 342, 116 X. Y. S. 645; Vincent 
Petroleum Corp. v. Culver City, 43 Cal. App. (2d) 511, 111 
P. 2d 433; State v. Pulsifer, 129 Me. 423, 152 Atl. 711; Cf. 
Sullivan v. Borden, 163 Mass. 470, 40 Y. E. 859; Johnson v. 
Figy, 314 Mich. 548, 22 N. W. (2d) 893, 899. 



This is no less true than that the power to license carries 
with it the power to fine for violation of regulatory laws. 
The Restaurant doesn’t attack the provisions of the Equal 
Service Acts imposing such fines and yet the Organic Act 
of 1871 carried no express authority to impose fines (or to 
imprison) any more than it carried express authority to 
impose a forfeiture. And it is certainly not open to chal¬ 
lenge that fines (and imprisonment) were validly imposed. 
Lasley v. District of Columbia, supra; Johnson v. District 
of Columbia, 30 App. D. C. 520. The imposition of fines 
and penalties is a legislative power ( District v. Collins, 7 
Wash. L. Rep. 481, infra, p. 41) and since, as shown, the 
legislative power delegated to the Legislative Assembly 
was plenary, it encompassed the power to invoke suspen¬ 
sion and forfeiture as reasonably adapted to enforcing 
these laws. 

Finally, the Restaurant’s argument fails to reach its 
goal. An unauthorized forfeiture provision would have the 
effect merely of voiding the penalties under the Acts pro 
tanto. The validity of the Acts would be otherwise unim¬ 
paired. Cooper v. The District, MacArthur and Mackey 
(11 D. C.) 250, 258; cf. Johnson v. District of Columbia, 
supra ; and see cases cited infra, part TV. 


II. 

I*HE EQUAL SERVICE ACTS ARE STILL IN EFFECT AND HAVE 
NOT BEEN REPEALED BY ANY LATER ACT. 

The result of the decision below was to hold the 1872 Act 
ineffective in this proceeding to the extent of the over¬ 
lapping provisions of the 1S73 Act. This is of no moment 
insofar as concerns this case which involves only restau¬ 
rants since the penalties under both Acts are the same and 
we do not believe it necessary to argue to the contrary. We 
do, however, urge that this Court limit any decision herein 
so that it will leave open the question whether those parts 
of the 1S72 Act—particularly relating to hotels (in no way 
touched upon in the 1873 Act)—are still enforceable. 
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A. The Organic Act of 1878 Saved the Equal Service Acts. 

The Restaurant’s argument (Br. 35-39) that the Organic 
Act of 1S78 repealed the Equal Service Acts consists sim¬ 
ply of a lengthy quotation from the trial court’s decision. 
This contention was expressly rejected by both Judge Cay- 
ton and Judge Clagett below (Rest. Appendix 32-34, 48) 
who clearly recognized that the 1878 Act in no way affected 
the Equal Service Acts. Nevertheless, since this contention 
was the sole ground relied on by the trial court for quash¬ 
ing the information, we believe it may be helpful to this 
Court to analyze that contention in full. 

1. The eckloff and hutton decisions aee not contbolling. 

The trial court’s decision was based on the reasoning of 
two Supreme Court cases which, it said, “impelled” its 
conclusion that the Equal Service Acts had been repealed 
by implication of the Organic Act of 1878. This was clear 
error. As both Judges below held, neither of these cases 
has any application to the problem of this case, and they 
are explicitly limited by their terms to the issues there in¬ 
volved. ! 

Eckloff v. District of Columbia, 135 U. S. 240, involved, as 
the Court said, “the single question” whether a police offi¬ 
cer might be removed without written charges and a hear¬ 
ing as provided in § 355, Rev. Stat. D. C. The Court held 
that the 1S78 Act vested in the Commissioners plenary 
power to appoint and remove subordinates; that such un¬ 
trammelled power was necessarily in conflict with the limi¬ 
tation of § 355; that, accordingly, the earlier statute had 
been repealed in view of the conflict. 

TTutton v. District of Columbia, 143 U. S. 18, was like¬ 
wise concerned with the limitation of the plenary power of 
the Commissioners to make appointments to the police 
force embodied in § 354, Rev. Stat. D. C. requiring ap¬ 
pointees to be honorably discharged veterans of the Army 
or Navy. The Supreme Court, in answer to the argument 
that if the Organic Act were deemed to have repealed § 354 
the decision would effect repeal of other statutes, said its 



decision “has reference solely to Section 354. It will be 
time enough to consider other questions when they are 
properly before us.” 

In the Organic Act (Sec. 3) the Commissioners were ex¬ 
pressly authorized to “remove from office, and make ap¬ 
pointments to any office under them authorized by law” 
and (Sec. 6) to “employ such officers and agents and adopt 
such provisions as may be necessary” to execute the powers 
of the Police Board which were being transferred to them. 
It was the unlimited grant of these powers which the court 
held conflicted with earlier statutory provisions curtailing 
such powers. But the decisions rest on no broader basis 
than the obvious conflict. On the contrary, they were ex¬ 
pressly limited to the issues of conflict in each case for the 
reason that only portions of the earlier Acts (neither of 
which were passed by the Legislative Assembly) were at 
issue and held to be repealed. Xo other acts were involved. 

All this was disregarded by the trial court which made 
no attempt to show how the Equal Service Acts were in 
conflict with the Organic Act of 1S7S, but assumed that 
the Eckloff and Hutton cases had decided the question. 

2. The organic act created no conflict with the 

EQUAL SERVICE ACTS. 

The Organic Act contains not a word regarding the 
power of the Commissioners to deal with the conduct of the 
business of restaurants, hotels and other eating places. 
The provisions of the Act disclose its broad governmental 
aims, and it was unconcerned with effecting any changes in 
the whole range of regulations and statutes imposing duties 
and defining prohibitions on individual conduct. Its very 
title “An act providing a permanent form of government 
for the District of Columbia” confirms this. The provi¬ 
sions of the Act clearlv evidence that it was intended 

* 

merelv to establish a form of government for the District 
of Columbia and to continue in effect all pre-existing leg- 
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islation not inconsistent with the provisions of the Or¬ 
ganic Act. 71 i 

Moreover, the entire legislative discussions exhaustively 
analyzing the Organic Act (spanning thirteen legislative 
days and 140 pages of the Congressional Record 7 -) are 
barren of any suggestion that the Act was intended to re¬ 
peal specific legislation unconnected with the problem of 
government as such. 

The first section of the Act makes plain the intention to 
save all legislation not in conflict with the Act: 

“Said District and the property and persons that may 
be therein shall be subject to the following provisions 
for the government of the same, and also to any exist¬ 
ing laics applicable thereto not hereby repealed or in¬ 
consistent with the provisions of this act * * * and all 
laws now in force relating to the District of Columbia 
not inconsistent with the provisions of this act shall re¬ 
main in full force and effect.” (20 Stat. 102-103.) 
(Emphasis supplied.) 

The subsequent sections of the Act emphasize that it 
merely established a new form of government for the Dis¬ 
trict of Columbia. They deal with problems relating to the 


71 The problem is by no means unique to the District of Columbia. 
Like contentions have been raised in other jurisdictions upon the 
passage of Organic Acts. For example, in State ex rcl. St. Paul 
Gaslight Co. v. McCardy , 62 Minn. 509, 04 N.W. 1333, it was argued 
that an Organic Act of 1891 repealed a special act of 1889. The 
court said: 


The so-called “Bell Charter” [like the Organic Act here] 
consists of a series of amendments or additions to the city 
charter, and relates exclusively to distinctly municipal affairs, 
and to the city government or some particular department of 
it. Tt. has therefore ample scope for its operation upon these 
matters and yet allow the act of 1889 to operate without 
change, according to its special or particular aim. 

To the same effect: State v. Anderson, 63 Minn. 20S, 65 N.W. 265; 
Phelps v. City of Minneapolis, 174 Minn. 509, 219 N.W. 872. 874- 
875; Cf. Borgcrding v. Village of Freeport, 166 Minn. 202, 207 
N.W. 309. 


7 - 7 Conpr. Record 1921-1927, 2112-2121, 2527-2540, 2576-2580, 
3094, 3211-3223, 3241-3249, 3604-3609, 3651-3653, 3659-3663, 3696- 
3709, 3742-3755, 3776-3791, 3S17-3S32, 3871, 38S3, 4319-4321, 4348. 
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District budget (Sec. 3), taxes (Sec. 4), street repairs (Sec. 
5), school, police (Sec. 6), sinking fund (Sec. 7), and health 
board (Sec. 8) functions, sanitary and health officers (Secs. 
9-11), methods of improving the government (Sec. 12), the 
District indebtedness (Sec. 13), college tax-exemption 
(Sec. 14) and the repeal of all inconsistent laws (Sec. 15). 

This summary of the scope of the Act clearly shows as 
both Judges Cayton and Clagett held (Rest. Appendix 34, 
48) (1) that no conflict in terms (let alone an irresistible 
one) can possibly be worked out between the Organic Act 
and the Equal Service Acts and (2) that it related in its en¬ 
tirety to governmental functions and at no point dealt with 
the duties of or sanctions upon individuals. 

The trial court’s opinion (Rest. Appendix 11-12) held 
that the Organic Act was a “legislative substitution for all 
previous legislation enacted dealing with the same subject 
matter”. But wherein does the Organic Act deal with res¬ 
taurant service? 

The opinion went on (Rest. Appendix 12) to suggest that 
under Sections 2 and 6 of the Organic Act there are powers 
which encompass “municipal ordinances governing the 
operation and maintenance of eating places in the District 
of Columbia”. But Section 6 transferred to the Commis¬ 
sioners the powers and duties of the Police and School 
Boards with authority to promulgate regulations to exe¬ 
cute the powers of those Boards. It would be the sheerest 
fantasy to read into the powers of either such supervisory 
administrative boards authority to regulate restaurants. 
Section 2, on the other hand, gave the new Commissioners 
the same powers possessed by the former Commissioners 
and for the reasons prevously shown had nothing to do 
with the matters covered by the Equal Service Laws. 

The trial court further stated (Rest. Appendix 12) that 
“under such authority, i.e., Sections 2 and 6, the Commis¬ 
sioners did promulgate regulations governing the control 
and operation of restaurants and eating places”. This is 
followed by footnote 4, which is totally inexplicable, and 
seemingly destructive of the court’s reasoning, since it lists 
four statutes (of 1892, 1902, 1932, and 1940) which cer- 
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tainly cannot support the argument that the Organic Act 
gave the Commissioners any such authority. 

Furthermore, nothing in the Organic Act or any later act 
which merely authorizes the Commissioners to make regu¬ 
lations destroys pre-existing regulations or laws except 
as the regulations issued pursuant to such authorization 
would be intended to repeal, or by virtue of their incon¬ 
sistency, would repeal, the prior laws or regulations. Stated 
more simply, such statutes are not self-executing, but re¬ 
quire implementation to affect the prior law. 

For example, the mere authority to promulgate new 
traffic regulations for the District implicit in the Organic 
Act certainly did not revoke existing traffic regulations. 
Even when new regulations are adopted they do not repeal 
existing regulations except as expressly intended so to do 
or as they conflict with such regulations. 

The Restaurant’s brief (Addendum, 54-63) contains the 
regulations dealing with restaurants which have been 
adopted by the Commissioners. They demonstrate how 
completely unrelated they are to the right to service in 
restaurants and how complete is the absence of any con¬ 
flict with the Equal Service laws. 

3. The decisions of this court hold that legislative 

ASSEMBLY LAWS SURVIVED THE ORGANIC ACT. 

The Court below recognized the persuasive force of 
.Johnson v. District of Columbia, 30 App. D. C. 520. ! This 
case along with other like cases, though expressly recog¬ 
nized by the trial judge as holding that the Organic Act did 
not repeal all acts of the Legislative Assembly, were 
merely mentioned by him, without more. But those and 
the cases below are of much significance since they repre¬ 
sent an unvarying course of judicial interpretation respect¬ 
ing the identical issue—in principle—as is here present, 
and came on the very heels of the passage of the Organic 
Act: 





1SS0: Cooper v. The District, MacArthur & Mackey 
(11 D. C.) 250. 

1S85: District of Columbia v. Waggaman, 4 Mackey 
(15 D. C.) 328. 

1887: Johnson v. The District, 6 Mackey (17 D. C.) 21. 

1892: District of Columbia- v. Nau, 9 Mackey (20 D. C.) 
547. 

1893: Bush v. District of Columbia, 1 App. D. C. 1. 

1S96: Stevens v. Stoutenburgh, 8 App. D. C. 513. 

1S97: Lansburgh v. District of Columbia, 11 App. D. C. 
512. 

1S99: Lesley v. District of Columbia, 14 App. D. C. 407. 

1900: Callan v. District of Columbia, 16 App. D. C. 271. 

1901: Smith v. Olcott, 19 App. D. C. 61. 

1902: Costello v. Palmer , 20 App. D. C. 210. 

190S: Johnson v. District of Columbia, 30 Apn. D. C. 
520. 

Some of these preceded and some followed the Supreme 
Court’s Ecldoff and Hutton decisions—but all of them held 
expressly or implicitly that acts of the Legislative Assem¬ 
bly survived the Organic Act. 

Xo one, prior to the trial court’s decision in this case, has 
ever supposed that the 1878 Act repealed the Equal Service 
Acts, let alone all the acts of the Legislative Assembly. 
That acts of the Assembly survived the 1878 Act was con¬ 
tinually understood bv Congress and bv District officials in 
* « » « 

addition to the Courts. 73 It is especially significant that in 
1SS0 and 1882 Congress spent considerable time in attempt¬ 
ing to compile a “Municipal Code for the District of Co¬ 
lumbia” which included, as Chapter XXX, the provisions 
of the Equal Service Acts of 1872 and 1873. 74 'When the bill 
(H. E. 5541) was debated in the Congress, the House unani¬ 
mously agreed to the adoption of Chapter XXX because it 


73 IT. Rep. Xo. 8, 47th Cong.. 1st Sess. (Commission to Prepare 
Municipal Code for the District of Columbia—1882) ; IT. Rep. Xo. 
1006. 50th Cong.. 1st Sess. (Compilation of the Laws of the District 
of Columbia—1888); II. Rep. Xo. 3401, 51st Cong., 2d Sess. 
(Municipal Code for the District of Columbia—1801). 

74 II. R. 5541, 46th Cong., pp. 314-315 (microfilm 1365, reel 11, 
Library of Congress) and IT. R. 1295, 47th Cong., pp. 303-304 
(microfilm 1366, Library of Congress). 




41 


contained “the old laws just as they now stand.” 10 Cong. 
Eec. 3296. In the Senate the bill was referred to as “a codi¬ 
fication of laws now existing and being in operation in the 
the District of Columbia.” 11 Cong. Rec. 1543. 75 

B. The Congressional Ratification of Board of Health 
Ordinances Is Not Pertinent to the Issue. 

The Restaurant argues (Br. 38-39) that the Act of April 
24, 1SS0 (21 Stat. 304) which legalized the health ordi¬ 
nances and regulations of the former Board of Health, 
was a Congressional construction that the acts of the Legis¬ 
lative Assembly were repealed by the Organic Act of 1878, 
or by the Temporary Organic Act of 1874. (18 Stat., part 3, 
p. 116.) This is a complete distortion of the 1880 Act. The 
legislative history shows (10 Cong. Rec. 670, 2345, 46th 
Cong., 2nd scss.) that Congress passed the 1880 act solely 
because of the health emergency which resulted frdm the 
ruling by Judge Janies in District v. Collins, 7 Wash. L. 
Rep. 481 (issue of Nov. 3, 1879) (not otherwise reported) 
that: | 

“ ... it was the intention of Congress to give the legis¬ 
lative control of the District to the assembly, except so 
far as it was expressly given elsewhere. The board of 
health had power to define what is a nuisance, and 
executive power to remove such, but not to impose fines 
and penalties. That was a legislative power which 
belonged to the legislative assembly.” 

As the 1880 Act expressly shows, the particular ordi¬ 
nances validated by Congress had been promulgated by 
the Board of Health on November 19, 1875, after the abo¬ 
lition of the Legislative Assembly . Since only the Legis¬ 
lative Assembly, and not the Board of Health, had the 
legislative power to impose fines and penalties, Congres¬ 
sional ratification was necessary because the legislative 
power in the District was exercised solely by Congress 
after the abolition of the Legislative Assembly in 1874. 

" The bill was passed by the House (10 Cong. Rec. 3574) but was 
not considered in the Senate because of the imminent close of the 
last session of the 40th Congress. 11 Cong. Rec. 1370-71, 1399- 
1401, 1543, 2117. 




In contradistinction to the invalid health ordinances, the 
acts of the Legislative Assembly were specifically saved by 
section 1 of the 1878 Act which provided that “all laws now 
in force relating to the District of Columbia not inconsis¬ 
tent with the provisions of this act shall remain in full force 
and effect. ” Appendix, infra. 

All of the foregoing fully support the conclusion of the 
Municipal Court of Appeals that the Organic Act did not 
repeal the Equal Service Acts. 

C. The Equal Service Acts Were Saved by the 1901 Code. 

The Restaurant argues (Br. 39-43) that the 1901 Code 
repealed the Equal Service Acts. The court below held, 
on the contrary, that the Code saved the Acts (Rest. Ap¬ 
pendix 35, 4S-50). 

This matter has received exhaustive treatment in other 
briefs already filed in this case and we hereby adopt the 
arguments found therein as expressing our own view of 
the issue. Brief of District of Columbia, pp. 32-35; Brief 
for the United States, pp. 23-24; American Veterans Com¬ 
mittee Brief, pp. 22-32. 

However, we believe we should advert to one contention 
advanced by the Restaurant (Br. 40-42); namely, that the 
Eighth Exception of the repeal section of the 1901 Code 
(Section 1636) is evidence that the Equal Service Acts 
were not regarded by Congress as exempted from repeal 
under the Third Exception. 

Even if some of the statutes listed in the Eighth Excep¬ 
tion might also have been saved under the Third Exception 
that fact would of course not preclude the Third Exception 
from saving other statutes not listed in the Eighth excep¬ 
tion. Johnson v. District of Columbia, 30 App. D. C. 520, 
and Carr v. Corning . 86 U. S. App. D. C. 173, 182 F. 2d 14, 
IS, 19, conclusively prove this. 

The Restaurant’s argument, and its complete disregard 
of the phrase “acts relating to municipal affairs” in the 
Third Exception, fail to perceive that the precise function 
of that exception was to save acts relating to police regu- 
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lations and municipal affairs, such as the Equal Service 
Laws, which were not itemized in the Eighth exception. 

The legislative history of the drafting of the 1901 Code 
by Judge Cox, fully discussed in the American Veterans 
Committee brief (28-31), demonstrates that the Third ex¬ 
ception was not intended, and cannot be dismissed as the 
Restaurant contends, as simply a redundant restatement of 
the Eighth exception, or as a meaningless bit of verbiage. 
The specific function of the Third exception was to save all 
the existing acts and ordinances which properly could com¬ 
prise a municipal code, and it was everywhere regarded as 
having that purpose and effect. As already shown, the 
Equal Service Acts, which simply regulate the manner in 
which restaurants operate, fall within the category of acts 
“relating to * * # police regulations, and * # * to municipal 
affairs only * # # ” and were therefore saved (and re¬ 
enacted) by the Third exception. 

D. The License Act of 1932 and the Alcoholic Beverage 
Control Act Did Not Repeal the Equal Service Acts. 

The Restaurant also urges (Br. 43-46) that the Equal 
Service Acts were repealed by implication of the License 
Act of 1932. (47 Stat. 550.) The decision below clearly 
demonstrates the unsoundness of that contention. (Rest. 
Appendix 35-36.) ; 

The subject matter of the 1932 act is wholly different 
from the subject matter of the Equal Service Acts. The 
suggestion (Br. 44) that there is an inconsistency between 
them because of their different sanctions (violation of the 
1932 act is subject to fine up to $300 or imprisonment up to 
90 days and forfeiture of license in the Commissioners’ 
discretion, whereas violation of the Equal Service Acts is 
subject to $100 fine and forfeiture of license upon con¬ 
viction) misconceives the issue. The sanctions are for 
two different types of violations. Violation of the 1932 act 
evokes one sanction; violation of the Equal Service Acts 
evokes another. The fact that the Commissioners may re- 
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voke a license for violation of tlie 1932 act has no bearing 
on the forfeiture of a license for violation of the Equal 
Service Acts, because neither law has any relation to the 
other. 

The lack of connection between the 1932 act and the 
Equal Service Acts is shown by the legislative history of 
the 1932 act. Its purpose was “to remove existing inequal¬ 
ities and inequities” in the license fee schedule found in the 
Act of July 1,1902. (H. Rep. No. 1385, 72d Cong., 1st Sess., 
p. 3; S. Rep. No. 867, 72d Cong., 1st Sess., p. 3.) The act 
amended the prior act to change many of the fees thereto¬ 
fore in existence so as to base them on the cost of inspec¬ 
tion, the use of public space or the expense of maintaining 
a needed regulatory body, occasioned by the various forms 
of businesses covered. (Ibid.) It was concerned only with 
new rates of taxation and not with pre-existing restrictions 
or regulations governing the businesses taxed. 

No change with respect to matters found in the Equal 
Service Acts was contemplated. Added evidence of this 
lies in paragraph 7 of the revised Section 7 which provides 
that (47 Stat. 551): 

Nothing in this section shall be interpreted as repeal¬ 
ing any specific Act of Congress or any of the police 
or building regulations of the District of Columbia re¬ 
garding the establishment or conduct of the businesses, 
trades, professions or callings herein named, and not 
inconsistent with the provisions of this section. 

This Court has repeatedly held that the Licensing Tax 
Statute did not repeal prior statutes regulating the conduct 
of a trade or business subject to the tax. United States ex 
rel. Early v. Richards, 35 App. D.C. 540; District of Colum¬ 
bia v. Lee, 35 App. D.C. 341; Richards v. Davison, 45 App. 
D.C. 395. 

There is therefore no merit to the argument that the 
1932 Act revoked the Equal Service Acts. It is even more 
certain that the Alcoholic Beverage Control Act did not 


45 


have that effect. Brief for the United States (p. 25); 
Brief of District of Columbia (p. 37); Brief for American 
Veterans Committee (p. 33-34). The conflict which the 
Restaurant suggests (Br. 46-47) between the requirement 
of the ABC law, forbidding the sale of liquor to minors, 
and the Equal Service Acts is, of course, absurd. The re¬ 
quirements of the latter law obviously must be construed, 
so far as the sale of liquor is concerned, to be limited to 
service to adults. 

III. 

THE EQUAL SERVICE ACTS ARE NOT OBSOLETE. 

The suggestion (Rest. Br. 47-4S) that the Equal Service 
Acts have become obsolete curiously distorts the meaning 
of the term. An obsolete statute would appear to be one 
imposing standards of conduct which have become, by vir¬ 
tue of the change of mores or customs, or the industrial 
and scientific development of the nation, out of tune with 
the needs and wishes of the community in which the stat¬ 
ute is sought to be invoked. Under such a test, the Acts 
in question are clearly not obsolete today. 

These are times when enforcement of constitutional 
guarantees is constantly gaining in strength and scope. 
Swcatt v. Painter, 339 U.S. 629; McLaurin v. Okla. St. 
Regents, 339 U.S. 637; Henderson v. United States, 339 
U.S. 816. These are times when discrimination and segre¬ 
gation in the armed forces, 76 in schools, 77 in colleges, 78 in 

70 Freedom to Serve, Report of the President’s Committee on 
Equality of Treatment and Opportunity in the Armed Services 
(1950).* j 

77 In the past few years Negroes have been accepted without re¬ 
striction, on an equal basis with others, in the District of Co¬ 
lumbia at Georgetown Law School, National Law School. Catholic 
University and Washington College of Law (American University). 

78 More than 1,000 Negroes have enrolled in graduate schools 
in the South since the Swcatt and McLaurin decisions were ren¬ 
dered. 




churches, 70 in industry, the professions, the entertainment 
world, sports, and in fraternal and professional societies” 0 
is being destroyed at a tremendous rate with the full force 
of the public conscience and will behind the movement. 
These are times when the legislatures of numerous states 
and cities are enacting broad statutes to prevent individual 
prejudices from operating in public endeavors and in public 
relationships.” 1 It is now, therefore, that anti-discrimina¬ 
tion statutes for the first time are becoming truly alive and 
have never been further from obsolescence or more fully 
attuned to the times. 

Hurd v. Hodge, 334 U.S. 24, completely disposes of the 
Restaurant’s argument. There the Civil Rights Act of 
1866 was enforced for the first time in 194S in the District 
of Columbia. That enforcement of such a right may have 
waited nearly a century for proponents, for financial 
assistance or for the will to press the issue, did not impair 
that right or render it obsolete. Nor are the rights under 
the Equal Service Acts rendered obsolete because no one 
for many years has come forth to file a complaint on which 
to base prosecution. If these rights have been permitted 
to lie dormant until now, that course is to be attributed not 
to obsolescence but rather to the patience of a large seg¬ 
ment of the community which has waited (successfully) 
for a resurgence of public spirit and conscience to insure 
the protection of those rights not only by the law but by 
the goodwill of their fellows. 

79 Catehings, The Participation of Racial and Nationality Minor¬ 
ity Peoples in Congrcyatio7ial-Christian Churches, 15 Journal of 
Negro Education 681 (1946). 

80 In June, 1951, the District Graduate Nurses Association ad¬ 
mitted 23 Negro nurses to the organization following a poll of the 
membership. (Wash. Evening Star, June 29, 1951.) In January, 
1951 the Arlington County Medical Society unanimously voted to 
lower its bars against Negroes (Wash. News, January 20. 1951) and 
in May, 1951 the District Medical Society reported that its members 
had voted 674 to 290 to do the same. (Wash. Evening Star, May 3, 
1951). The D. C. Optometric Association has had Negro members 
for many years, as have very nearly all other professional societies 
in the District of Columbia. 

81 Supra, n. 3. 
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Reliance on District of Columbia v. Robinson, 30 App. 
D.C. 2S3, to support the argument is misguided. That case 
holds (p. 290) that a colonial “Blue-Law” was an attempt 
to enforce a religious observance on the community and 
that such a matter was “beyond the pale of legislative in¬ 
terference”. The balance of the opinion demonstrates that 
later Acts of Congress, being part of “an advanced and 
enlightened civilization”, might be regarded as having 
repealed the Blue Laws which stemmed from the obsolete 
attempts of colonial days to require religious observance 
of the Sabbath. The decision is thus a far cry from hold¬ 
ing that statutes necessarily become unenforceable simply 
because of the failure to prosecute thereunder. Cf. Costello 
v. Palmer, 20 App. D.C. 210, 220, in which the proposition 
that a 28 year old statute was obsolete could not (said this 
Court) “be entertained for a moment”. 

IV. 

THE MUNICIPAL COURT HAS POWER TO ENFORCE THE EQUAL 

SERVICE ACTS. 

The Restaurant argues (Br. 48-49) that the Municipal 
Court has no jurisdiction to revoke licenses in enforcing 
the Equal Service Acts.' 82 This argument has no merit. 

The Acts provide that a proprietor of a restaurant 
who wrongfully refused service shall be lined $100 and 
lose his license for one year. The 1873 Act specifically 
provides that its provisions shall “be enforced by infor¬ 
mation in the Police Court of the District of Columbia.” 
No subsequent law ever diminished that grant of jurisdic¬ 
tion. 

The Organic Act of 1871 (Appendix, infra) provided 
(Sec. 25) “That the judicial courts of said District shall 
remain as now organized until abolished or changed by act 
of Congress: but such legislative assembly shall have power 
to pass laws modifying the practice thereof, and conferring 

82 Since this is a test case we assume that if the decision is 
affirmed, and the Restaurant agrees to abide by the Equal Service 
Acts, the Corporation Counsel will be willing to nolle prosse this 
particular case in advance of judgment. 



such additional jurisdiction as may be necessary to the due 
execution and enforcement of the laws of said District.” 
These provisions were re-enacted in substance by the Act 
of June 22, 1874 (18 Stat. part 2, Secs. 61, 89), which also 
provided in Sec. 1049 that the Police Court “shall have 
original and exclusive jurisdiction * * * of all offenses 
against the laws and ordinances of the District * * * .” 

Thus, it is plain that the Police Court was empowered to 
enforce the fine and license forfeiture provisions of the 
Equal Service Acts. Neither the abolition of the Legisla¬ 
tive Assembly (18 Stat. part 3, p. 116) nor the establish¬ 
ment of the Commission form of Government (20 Stat. 
102) affected the powers of the Police Court. Nor was any 
change made by the Act of March 3, 1S91 (26 Stat. 848) or 
the Act of March 3, 1901 (31 Stat. 1189) which provided 
(p. 1196, Sections 42, 43) that “there shall continue to be a 
police court in the District, as at 'present * * * [which] shall 
have original jurisdiction * * * of all offenses against mu¬ 
nicipal ordinances and regulations in force in the District 
of Columbia.” 

The Act of April 1, 1942 (56 Stat. 190) which consoli¬ 
dated the Police and Municipal Courts provided that (p. 
192) 

. . . each judge thereof shall have and exercise the 
same powers and jurisdiction as was heretofore had or 
exercised by the Police Court of the District of Colum¬ 
bia . . . 

At no point in the development of these courts was there 
ever any suggestion that the jurisdiction of the Police Court 
was to be curtailed. Each re-enactment provided for en¬ 
largement or transfer (as, for example from the Police 
to the Municipal Court). The jurisdiction vested by the 
Equal Service Acts was never revoked. 

Section 48 of the 1901 D. C. Code (31 Stat. at p. 1197; 
1940 D. C. Code, sec. 11-606), which authorized the Police 
Court “to enforce any of its judgments by fine or imprison¬ 
ment, or both ... ”, does not preclude the Court from en¬ 
forcing the license forfeiture provisions of the 1872-1873 
Acts. The language of section 48 was derived from the 
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similar provision in sec. 4 of the Act of June 17, 1870 (16 
Stat. 153, 154) and sec. 1054, D. C. Rev. Stat. (18 Stat., 
part 2, p. 122). This language was in effect during 1872- 
1873 when the Police Court was given power to enforce 
both the fine and license-forfeiture provisions of the Acts 
here involved. 

Consequently the powder to enforce the Equal Service 
Acts by fine and license forfeiture was simply a supple¬ 
mentary grant of authority to the Police Court. Obviously 
that authority was not negatived by the above quoted lan¬ 
guage of the pre-existing 1870 Act. Certainly therefore 
the fact that the language of the 1870 Act was re-enacted 
in identical words in Section 48 of the 1901 Code did not 
deprive the court of jurisdiction which it admittedly had 
under the grant of the 1873 Act. 

The scope of Section 48 "was simply to authorize the 
Police Court to impose a fine or imprisonment on any per¬ 
son who violated a lawful judgment duly made by the court. 
It was concerned not with jurisdiction but with the punish¬ 
ments for crimes of which its jurisdiction gave it cogni¬ 
zance. That Section 48 did not, and was not framed to, 
operate as a curtailment of the court’s existing jurisdiction 
is clearly shown by reference to Sections 42 and 43 of the 
1901 Code supra, which continued the Police Court “as at 
present” with “original jurisdiction of all offenses against 
municipal ordinances and regulations in force in the Dis¬ 
trict of Columbia.” 

The situation is not unlike that in State v. Anderson, 63 
Minn. 208, 65 N. W. 265, which held that a law of 1889 con¬ 
solidating and amending several acts relating to the Muni¬ 
cipal Court of Minneapolis did not impliedly repeal the 
provisions of an 1881 act specifically providing for revoca¬ 
tion of liquor licenses by the Municipal Court. The court 
said: 

i 

Where a legislature enacts a statute in general terms, 
it is not to be presumed that they intended to abrogate 
particular legislation to the details of which they had 
previously .given their attention, unless the general act 
shows the plain intention to do so. 
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And see also State ex rel. St. Paul Gaslight Co. v. McCardy, 
62 Minn. 509, 64 N. W. 1133; Sullivan v. City of Galveston, 
(Tex.), 17 S. W. (2d) 478, 489. 

Moreover, it should be noted that the license forfeiture 
provision is self-executing; it stems from the judgment of 
conviction, not from any discretionary penalty included in 
that judgment. Therefore no act of the court is required— 
other than the entry of the judgment of conviction—to 
work the forfeiture. Cf. City of Duluth v. Cerveny, 218 
Minn. 511, 16 N. W. (2d) 779, 785. As the District of Co¬ 
lumbia points out (Br. 39) the forfeiture would be accom¬ 
plished by administrative officials as the Acts seemingly 
contemplated. 

Finally, it is obvious that even assuming an absence of 
authority in the Legislative Assembly to include a forfei¬ 
ture provision in the Equal Service Acts, only the forfeiture 
wmuld be nullified. District of Columbia v. Armes, 8 App. 
D. C. 393, 415-416; Cooper v. The District, MacArthur & 
Mackey, 250, 258. It would have no effect whatever on 
the Acts themselves or upon their enforcement by fine 
alone. Continental Oil Co. v. City of Santa Fe, 36 N. M. 
343, 15 P. (2d) 667, 670; City of Cartersville v. McGinnis, 
142 Ga. 71, 82 S. E. 487, 491; City of Greenville v. Prid- 
more, 86 S. C. 442, 68 S. E. 636; Norwood v. Wiseman, 141 
Md. 696, 119 Atl. 688, 691; Ttosencran-s v. Eatontown Tp., 
80 N. J. L. 227, 77 Atl. 88, 91; Sconyers v. Town of Coffee 
Springs, 230 Ala. 206, 160 So. 552; State v. Cantieny, 34 
Minn. 1, 24 N. W. 45S; State v. Kantler, 33 Minn. 69, 21 
N. W. 856, and cases cited; cf. Berea College v. Kentucky, 
211 U. S. 45, 54-5. 


CONCLUSION. 

The offense of refusing to serve well-behaved persons 
because of their race, is, in the case of the defendant, and 
other restaurants which follow the same arbitrary pattern, 
a continuing one—offering daily and successive challenges 
to the Acts which are legally in effect. Each meal refused 
with each day that passes destroys—for all time—one por¬ 
tion of the bundle of human rights protected by these Acts 
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—rights which, from the nature of the problem, are irre¬ 
placeable. i 

The decision below is correct. The Acts of 1872 and 
1873 are valid and enforceable. The judgment of the Mu¬ 
nicipal Court of Appeals should be affirmed and the cause 
remanded for trial on the merits. 
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STATUTES. i 

Act of June 20, 1872, D. C. Laws, 1871-1872, Part IV, pp. 
65-66: 

Chap. LI.— An Act regulating restaurants, and other public 
places, and for other purposes . 

Be it enacted by the Legislative Assembly of the District 
of Columbia , That keepers or owners of restaurants, eating- 
houses, bar-rooms, or ice-cream saloons, or soda-fountains, 
at which food, refreshments or drinks are sold, or keepers 
of barber shops and bathing houses, must put in a conspic¬ 
uous place in their restaurant, eating-houses, ice-Cream 
saloons, or places for the sale of soda water, a scale of the 
prices for which the different articles they have for sale 
will be furnished. 

Sec. 2. And be it further enacted, That persons violating 
the provisions of the above section are to be deemed guilty 
of misdemeanor, and, upon conviction in a court having 
jurisdiction, are to be fined by the court not less than twenty 
dollars, and not more than fifty dollars. 

Sec. 3. And be it further enacted, That any restaurant 
keeper or proprietor, any hotel keeper or proprietor, pro¬ 
prietors or keepers of ice-cream saloons or places where 
soda-water is kept for sale, or keepers of barber shops and 
bathing houses, refusing to sell or wait upon any respec¬ 
table well-behaved person, without regard to race, color, 
or previous condition of servitude, or any restaurant, hotel, 
ice-cream saloon or soda fountain, barber shop or bathing- 
house keepers, or proprietors, who refuse under any pre¬ 
text to serve any well-behaved, respectable person, in the 
same room, and at the same prices as other well-behaved 
and respectable persons are served, shall be deemed guilty 
of a misdemeanor, and upon conviction in a court having 
jurisdiction, shall be fined one hundred dollars, and shall 
forfeit his or her license as keeper or owner of a restaurant, 
hotel, ice-cream saloon, or soda fountain, as the case may 
be, and it shall not be lawful for the Register or any officer 
of the District of Columbia to issue a license to any person 
or persons, or to their agent or agents, who shall have for¬ 
feited their license under the provisions of this act, until a 
period of one year shall have elapsed after such forfeiture. 

Approved June 20,1872. 
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Act of June 26,1873, D. C. Laws, 1873, Part II, pp. 116-119: 

Chap. XLVI.— An Act regulating sales in restaurants, eat¬ 
ing-houses bar-rooms, sample-rooms, ice¬ 
cream saloons, and soda-fountain rooms; 
providing for posting up the ordinary prices 
for which sales shall or may be made in said 
establishments, requiring all persons respec¬ 
table and well-behaved to be accommodated 
in said- establishments at said prices and in 
the same rooms, and providing penalties to 
secure the regulation of sales in said estab¬ 
lishments, and for the enforcement of this 
act. 

Be it enacted by the Legislative Assembly of the District 
of Columbia, That the proprietor or proprietors, or keeper 
or keepers, of every licensed restaurant, eating-house, bar¬ 
room, sample-room, ice-cream saloon, or soda-fountain 
room, or establishment in the District of Columbia, shall 
put up, or cause to be put up, and to be regularly kept up, 
or cause to be kept up, in two conspicuous places in the 
chief room or rooms of his, her, or their restaurant, eating- 
house, bar-room, ice-cream saloon, or soda fountain room, 
and in one conspicuous place in each small or private room, 
if any, used in connection with said restaurant, eating- 
house, bar-room, sample-room, ice-cream saloon, and 
soda-fountain room, for the accommodation of guests, 
visitors, or customers thereat, printed cards, or papers, on 
which shall be distinctly printed the common or usual price 
for which each article or thing kept in any of said places 
or establishments to be eaten or drank therein is or may 
be commonly sold, or the price or prices for which the 
articles or things are or may be commonly or usually fur¬ 
nished to persons calling for, desiring, or receiving the 
same or any part or parts thereof, and no greater price or 
prices than those mentioned or contained on said cards or 
printed papers shall be asked for, demanded, or received 
from any person or persons for any of the articles or 
things kept in any manner for sale in any of the places or 
establishments aforesaid, either by said proprietor or pro¬ 
prietors, keeper or keepers, or by their agents, employes, 
or any one acting in any manner for them. 
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Sec. 2. And be it further enacted, That on or before the 
first day of November in each year the proprietor or pro¬ 
prietors, keeper or keepers, of each licensed restaurant, 
eating-house, bar-room, sample-room, ice-cream saloon, and 
soda-fountain room or establishment in said District, as 
aforesaid, shall transmit to the Register of said District 
a printed copy of the usual or common price or prices of 
articles or things kept for sale by him, her, or them, as 
aforesaid, which shall be filed by the Register in his office, 
and unless he is notified of changes therein, the copy trans¬ 
mitted and filed in said office may be used in any case or 
proceeding under this act as prima facie evidence of the 
common or usual prices charged for the articles or things 
mentioned therein by the proprietor or proprietors, keeper 
or keepers, of any of the places or establishments aforesaid, 
and in a failure of any proprietor or proprietors, keeper 
or keepers, to transmit the copy aforesaid, the Register 
shall notify such person of such failure, and require such 
copy to be forthwith transmitted to him. 

Sec. 3. And be it further enacted, That the proprietor or 
proprietors, keeper or keepers, of any licensed restaurant, 
eating-house, bar-room, sample-room, ice-cream saloon, or 
soda-fountain room shall sell at and for the usual or com¬ 
mon prices charged by him, her, or them, as con¬ 
tained in said printed cards or papers, any article or thing 
kept for sale by him, her, or them to any well-behaved and 
respectable person or persons who may desire the same, 
or any part or parts thereof, and serve the same to such 
person or persons in the same room or rooms in which any 
other well-behaved person or persons may be served or 
allowed to eat or drink in said place or establishment: 
Provided, That persons of different sexes shall not be ac¬ 
commodated in the same room or rooms unless they 
accompany each other, or call for any articles or things 
together, or unless said room or rooms are ordinarily used 
indiscriminately by persons of both sexes. 

Sec. 4. And be it further enacted , That if the proprietor 
or proprietors, keeper or keepers, of any place or estab¬ 
lishments, as aforesaid, shall neglect or refuse to put up 
printed cards or papers of prices as provided for in the 
first section of this act, or shall refuse to send a copy or 
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duplicate to the Register, as provided in the second section, 
or shall place or cause to be placed on said card or paper, 
or permit to be placed thereon any price or prices other or 
greater than that for which any article or thing is, or may 
be, usually and commonly sold or furnished by him, her, 
or them, or different from or more than is usually or com¬ 
monly demanded or received therefore by him, her, or them, 
or by his, her, or their authority or direction, or shall de¬ 
mand or receive in any manner, or under any circum¬ 
stances, or for any reason or pretense, in person or by any 
employe or agent, from any person or persons aforesaid, 
any sum or prices different or greater than is contained 
on said cards or papers, or than is usually and commonly 
asked or received for any article or thing kept for sale as 
aforesaid, or shall refuse or neglect, in person or hv his, 
her, or their employe or agent, directly or indirectly, to 
accommodate any well-behaved and respectable person as 
aforesaid in his, her, or their restaurant, eating-house, bar¬ 
room, sample-room, ice-cream saloon, or soda-fountain 
room, or shall refuse or neglect to sell at the common and 
usual prices aforesaid in and at his, her, or their restaurant, 
eating-house, bar-room, sample-room, ice-cream saloon, or 
soda-fountain room, to any such person or persons therein 
at said prices, any article or thing kept therein and in the 
room or rooms in which such articles or things are ordi¬ 
narily sold and served or allowed to he eaten or drank, or 
shall at any time or in any way or manner, or under any 
circumstances, or for any reason, cause, or pretext, fail, 
decline, object, or refuse to treat any person or persons 
aforesaid as any other well-behaved and respectable per¬ 
son or persons are treated at said restaurant, eating-house, 
bar-room, sample-room, ice-cream saloon, or soda-fountain 
room, he, she, or they, on conviction of a disregard or viola¬ 
tion of any provision, regulation, or requirement of this 
act or any part of this act contained, be fined one hun¬ 
dred dollars, and forfeit his, her, or their license; and 
it shall not be lawful for any officer of the District 
to issue a license to any person or persons, or their 
agent or agents, whose license may be forfeited under the 
provisions of this act for one year after such forfeiture: 
Provided , That the provisions of this act shall be enforced 
by information in the Police Court of the District of Co¬ 
lumbia, filed on behalf thereof by its proper attorney or 
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attorneys, subject to appeal to the Criminal Court of the 
District of Columbia in the same manner as is now or may 
be hereafter provided for the enforcement of the District 
fines and penalties under ordinances and law. 

Sec. 5. And be it further enacted, That all acts and parts 
of acts inconsistent herewith are hereby repealed. 

Approved June 26, 1873. 


The Organic Act of February 21, 1871, 16 Stat. 419-429: 

Chap. LXII. — An Act to provide a Government for the 
District of Columbia. 

Be it enacted by the Senate and, House of Representatives 
of the United States of America in Congress assembled, 
That all that part of the territory of the United States 
included within the limits of the District of Columbia be, 
and the same is hereby, created into a government by the 
name of the District of Columbia, by which name it is 
hereby constituted a body corporate for municipal pur¬ 
poses, and may contract and be contracted with, sue and be 
sued, plead and be impleaded, have a seal, and exercise all 
other powers of a municipal corporation not inconsistent 
with the Constitution and laws of the United States and the 
provisions of this act. I 

Sec. 5. And be it further enacted . That legislative power 
and authority in said District shall be vested in a legislative 
assembly as hereinafter provided. * # # ■ 

Sec. 6. And, be it further enacted. That the legislative as¬ 
sembly shall have power to divide that portion of the Dis¬ 
trict not included in the corporate limits of Washington or 
Georgetown into townships, not exceeding three, and cre¬ 
ate township officers, and prescribe the duties thereof : but 
all township officers shall be elected by the people of the 
townships respectively. 

• * * * 

Sec. 17. And be it further enacted. That the legislative 
assembly shall not pass special laws in any of the following 
cases, that is to say: For granting divorces: regulating the 
practice in courts of justice: regulating the jurisdiction or 
duties of justices of the peace, police magistrates, or con- 
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stables; providing for changes of venue in civil or criminal 
cases, or swearing and impaneling jurors; remitting fines, 
penalties, or forfeitures; the sale or mortgage of real estate 
belonging to minors or others under disability; changing 
the law of descent; increasing or decreasing the fees of 
public officers during the term for which said officers are 
elected or appointed; granting to any corporation, associa¬ 
tion, or individual, any special or exclusive privilege, im¬ 
munity, or franchise whatsoever. The legislative assembly 
shall have no power to release or extinguish, in whole or in 
part, the indebtedness, liability, or obligation of any cor¬ 
poration or individual to the District or to any municipal 
corporation therein, nor shall the legislative assembly 
have power to establish any bank of circulation, nor to 
authorize any company or individual to issue notes for 

circulation as monev or currencv. 

•> 

Sec. 18. And be it further enacted, That the legislative 
power of the District shall extend to all rightful subjects 
of legislation within said District, consistent with the Con¬ 
stitution of the United States and the provisions of this 
act, subject, nevertheless, to all the restrictions and limita¬ 
tions imposed upon States by the tenth section of the first 
article of the Constitution of the United States; but all 
acts of the legislative assembly shall at all times be subject 
to repeal or modification by the Congress of the United 
States, and nothing herein shall be construed to deprive 
Congress of the power of legislation over said District in 
as ample manner as if this law had not been enacted. 

• t • i 

Sec. 20. And be it further enacted, That the said legisla¬ 
tive assembly shall not have power to pass any ex post 
facto law, nor law impairing the obligations of contracts, nor 
to tax the property of the United States, nor to tax the 
lands or other property of non-residents higher than the 
lands or other property of residents; nor shall lands or 
other property in said district be liable to a higher tax, 
in any one year, for all general objects, territorial and 
municipal, than two dollars on every hundred dollars of the 
cash vaule thereof; but special taxes may be levied in par¬ 
ticular sections, wards, or districts for their particular 
local improvements; nor shall said territorial government 
have power to borrow money or issue stock or bonds for 
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any object whatever, unless specially authorized by an act 
of the legislative assembly, passed by a vote of two thirds 
of the entire number of the members of each branch thereof, 
but said debt in no case to exceed five per centum of the 
assessed value of the property of said District, unless 
authorized by a vote of the people, as hereinbefore pro¬ 
vided. 

# • # # 

Sec. 25. And be it further enacted, That the judicial 
courts of said District shall remain as now organized until 
abolished or changed by act of Congress; but such legisla¬ 
tive assembly shall have power to pass laws modifying the 
practice thereof, and conferring such additional jurisdic¬ 
tion as may be necessary to the due execution and enforce¬ 
ment of the laws of said District. 

* # * • 

Sec. 28. And be it further enacted, That the said legisla¬ 
tive assembly shall have power to create by general law, 
modify, repeal, or amend, within said District, corpora¬ 
tions aggregate for religious, charitable, educational, 
industrial, or commercial purposes, and to define their 
powers and liabilities: Provided, that the powers of cor¬ 
porations so created shall be limited to the District of 
Columbia. i 

• • * * 

Approved, February 21, 1871. 


The Organic Act of June 11, 1878, 20 Stat. 102-108:: 

Chap. 180.—An act providing a permanent form of gov¬ 
ernment for the District of Columbia. 

Be it enacted by the Senate and House of Represent-a- 
tives of the United States of America in Congress assem¬ 
bled, That all the territory which was ceded by the State of 
Maryland to the Congress of the United States for the per¬ 
manent seat of the government of the United States shall 
continue to be designated as the District of Columbia. Said 
District and the property and persons that may be therein 
shall be subject to the following provisions for the govern¬ 
ment of the same, and also to any existing laws applicable 
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thereto not hereby repealed or inconsistent with the pro¬ 
visions of this act. The District of Columbia shall remain 
and continue a municipal corporation, as provided in sec¬ 
tion two of the Revised Statutes relating to said District, 
and the Commissioners herein provided for shall be deemed 
and taken as officers of such corporation; and all laws now 
in force relating to the District of Columbia not inconsis¬ 
tent with the provisions of this act shall remain in full 
force and effect. 

Sec. 2. That within twenty days after the approval of 
this act that President of the United States, by and with 
the advice and consent of the Senate, is hereby authorized 
to appoint two persons, who, with an officer of the Corps of 
Engineers of the United States Army, whose lineal rank 
shall be above that of captain, shall be Commissioners of 
the District of Columbia, and who, from and after July 
first, eighteen hundred and seventy-eight, shall exer¬ 
cise all the powers and authority now vested in the Commis¬ 
sioners of said District, except as are hereinafter limited 
or provided, and shall be subject to all restrictions and 
limitations and duties which are now imposed upon said 
Commissioners. * • • 

Sec. 3. * # * Provided, That nothing in this act contained 
shall be construed to abate in any wise or interfere with 
any suit pending in favor of or against the District of 
Columbia or the Commissioners thereof, or affect any right, 
penalty, forfeiture, or cause of action existing in favor of 
said District or Commissioners, • • • 

# • • • 

Sec. 6. That from and after the first day of July, eighteen 
hundred and seventy-eight, the board of metropolitan police 
and the board of school trustees shall be abolished; and all 
the powers and duties now exercised by them shall be 
transferred to the said Commissioners of the District of 
Columbia, who shall have authority to employ such officers 
and agents and to adopt such provisions as may be neces¬ 
sary to carry into execution the powers and duties devolved 
upon them by this act. And the Commissioners of the Dis¬ 
trict of Columbia shall from time to time appoint nineteen 
persons, actual residents of said District of Columbia, to 
constitute the trustees of public schools of said District, who 
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shall serve without compensation and for such terms as 
said Commissioners shall fix. Said trustees shall have 
the powers and perform the duties in relation to the care 
and management of the public schools which are now au¬ 
thorized by law. 

• • • • 

Sec. 15. That all laws inconsistent with the provisions of 
this act be, and the same are hereby, repealed. 

Approved, June 11, 1878. 


i 
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TABLE I. 


Ordinances Prohibiting Racial and Religious Discrimination in 

Employment. 


Place 

Reference 

Date 

Arizona 

Phoenix 

Ordinance No. 4810 

April 27, 1948* 

California 

Richmond 

Ordinance No. 1303 

May 16, 1949* 

Iowa 

Sioux City 

Ordinance No. Q-34826 

February 23,1951 pub¬ 
lished March 6,1951* 

Illinois 

Chicago 


August 21, 1945 

Indiana 

Gary 

Section 25, Chapter 18 



(Municipal Code) 

November 20, 1950 

Minnesota 

Minneapolis 


January 31, 1947, ef¬ 
fective February 5, 
1947, amended Oc¬ 
tober 29, 1948, May 
25, 1951 

Ohio 

Akron 


April 10, 1951* 

Campbell 

Ordinance No. 196-1946 

October 19, 1950 

Cincinnati 

Ordinance No. 1579-48 

June 5, 1946* 

Cleveland 

Sections 2999-2 to 
2999-9, Municipal 

Code (Supp. 1950) 

January, 1950 

Hubbard 

December, 1950 

Lowellville 


March 14, 1951 

Niles 

Ordinance No. 7014 

May 17, 1951 

Steubenville 

Ordinance No. 7856 

April 10, 1951 Ap¬ 

proved April 16, 1951 

Struthers 


October 5, 1950 

Warren 

Ordinance No. 4018-51 

February 19, 1951 

Youngstown 

Ordinance No. 51948 

May 15, 1950 

Pennsylvania 

Farrell 


1951 

Monesscn 

Ordinance No. 345 

December 13, 1950 

Philadelphia 

Journal of City of 
Philadelphia, App. 

Ill, pp. 179-185 

March 11, 1948 

Sharon 

May 8, 1951 

Wisconsin 

Milwaukee 

Ordinance No. 22. Secs. 
106-24 et seq. Mil¬ 
waukee Code 

May 13, 1946 


* Applicable only to City employees or employees of City con¬ 
tractors. 
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TABLE IL 

Ordinances Prohibiting Racial and Religious Discrimination in 
Public Housing and Urban Redevelopment Projects. 


Place 

Reference 

Date 

California 



Los Angeles 
Los Angeles 

San Francisco 

Ordinance #97536 
Resolution of Bd. of 
Supervisors, Los An¬ 
geles County 

Resolution #8660 of Bd. 
of Supervisors 

January 12, 1951 
July 3, 1951 

May 17, 1949 

Connecticut 



Hartford 

Resolution of Court of 
Common Council 

January 24, 1949 

Massachusetts 


; 

Boston 

Resolution, City Council 

June 28, 1948 

Michigan 



Pontiac 

Resolution, Public 
Housing, Pontiac City 
Commission 

December 14, 1943 

Minnesota 



St. Paul 

Resolution, Public 
Housing Redevelop¬ 
ment Authority 

April, 1950 

New Jersey 



Newark 

Resolution, Newark 
Housing Authority 

September 14, 1950 

New York 



New York 

New York 

New York 

Ordinance #20, Title J, 
Article A (J-41-1.2) 
Adm. Code of N. Y. C., 
Sec. 384-16.0 

N. Y. C. Local Law #41 

July 3, 1944 

December 23, 1949 

March 14, 1951 i 

North Carolina 
Charlotte 


January, 1950 

Ohio 



Cincinnati 

Cleveland 

Declaration of Urban 
Redevelopment 

Policy, City Council 
Ordinance #2139-49 

September 5, 1951 

December 21, 1949 

Pennsylvania 



Philadelphia 

Ordinance of City 

Council 

May 19, 1950 

Rhode Island 



Providence 

Resolution, City Coun¬ 
cil #724 

October 10, 1950 

i 

Washington 



Pasco 

Resolution No. 114, Pub. 
Housing Authority 

May 24, 1951 



TABLE in. 


Ordinances Establishing Human Relations Commissions to 
Improve Intergroup Relations and to Reduce Racial 
and Religious Discrimination.* 


Place 

California 
Los Angeles 

Colorado 

Denver 

Illinois 

Chicago 

Indiana 

Evansville 

Michigan 

Jackson 

Missouri 
St. Louis 

New Jersey 
Paterson 

New York 
Buffalo 


Reference 


Ordinance No. 11 


Ordinance No. 211 


Ch. 96 of 1945 Or¬ 
dinances 


Date 

January 11, 1944 
January 31, 1951 
December 12, 1947 
March 2, 1948 
November 9, 1948 
January 13, 1950 
1949 

August 1, 1945 


Ohio 

Akron 

Cincinnati 

Cleveland 


Toledo 

Oregon 

Portland 

Pennsylvania 

Pittsburgh 


Ordinance No. 240-15 
adding Secs. 71-1 to 
71-4 to the Municipal 
Code of 1924 
Ordinance No. 229-46 


Ordinance No. 91286 


September 8. 1949 
November 17, 1943 
Passed March 5, 1945, 
effective March 13, 
1945 

July 6, 1946 


March 9, 1950 


December 17, 1946 


* In addition, Human Relations Commissions have been created by 
executive action in over two score cities: e.g., California, San Fran¬ 
cisco, January, 1949; Illinois, Galesburgh, 1945, Peoria, 1950, Rock¬ 
ford, 1950; Indiana, Bloomington, June, 1949; Massachusetts, Brook¬ 
line, May, 1946, Cambridge, September, 1945, Lynn, May, 1946; Mich¬ 
igan. Detroit, January, 1944; Minnesota, Minneapolis, December, 1945, 
St. Paul, July, 1943; Nebraska, Omaha, January, 1945; New York, 
New York, February, 1944; Ohio, Warren, 1948; Washington, Seattle, 
February, 1944; Wisconsin, Kenosha, September, 1949, Milwaukee, 
June, 1945, Oshkosh, October, 1944; an»; the following communities, 
all in New Jersey, 1949-1950: Monialair, Moorestown, East Orange, 
Mt. Holly, Paulsboro, Highland Park, North Bergen, Somerville, Mor¬ 
ris Plains, Morristown, Jersey City, Plainfield, Newark, Passaic, Cam¬ 
den, Orange, Kearny, Edgewater, Lodi, West New York, Bridgeton, 
Freehold, Lower Pennsneck, Upper Pennsneck, Pennsgrove and 
Woodstown. 
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TABLE IV. 


Ordinances Making Illegal the Wearing of Masks or Hoods or 
Burning Crosses—Designed to Curb Klan Terrorism. 


Place 

Reference 

Date 

Florida 

Atlantic Beach 


July 14, 1949 

Bartow 

Ordinance No. 247(a) 

August 2, 1949 

Coral Gables 

April 5, 1949 

May 23, 1950 

Hialeah 

Ordinance No. 493 

Hollywood 


January 2, 1951 

Jacksonville 


March, 1951 

Lakeland 

Ordinance No. 889 

July 24, 1951 

Miami 


February 16, 1949 

Miami Beach 


March 23, 1949 

Orlando 

Chap. 107, City Code 

October 18, 1950 

South Miami 

(1948) 

March 16, 1949 

Tallahassee 

Ordinance No. 55 

February 22, 1949 

Tarpon Springs 

Ordinance No. 274 

August 4, 1949 

West Miami 


January 16, 195(3 

West Palm Beach 

July 24, 1950 

Georgia 

Augusta 


Passed June 8, 1949, 

Atlanta 


Approved June 9, 
1949 

May 2, 1949 

Albany 


August 9, 1949 

Cedar Town 


October 10, 1949 

Claxton 


April 4, 1950 

Columbus 


March 8, 1949 and 

Eatonton 


April 27. 1949 

July 5, 1950 

Gainesville 


April 18, 1949 

Iron City 


September 5. 1949 

Macon 


December, 1948 

Moultrie 


July 8, 1949 

Swainsboro 


1949 

Valdosta 


1949 

Wrightsville 


November 8, 1948 

North Carolina ; 

Charlotte 


December, 1949 

Fayetteville 


1950 ! 

Greensboro 


February, 1950 

Hendersonville 


Recorded June 22,1950 

Hickory 


March, 1950 

Raleigh 


January 3, 1950 and 

Reidsville 


January 17, 1950 

1950 

Tarboro 


January 10, 1950 

Wilmington 


February 8, 1950 

South Carolina 

Greenville 


January 9, 1951 

Tennessee 

Knoxville 

Ordinances No. 1817, 

July 19, 1949 

Morristown 

1818 

Ordinance No. 1374 

November 4, 1949 

Nashville 


September 6, 1949 

Virginia 

Suffolk 


May 4, 1950 
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TABLE V. 

Ordinances Prohibiting Places of Public Accommodation From 
Displaying Discriminatory Advertisements or Signs. 

Place Reference Date 

Florida 

Miami Beach Ordinance #883 June 15, 1949 

Surfside Ordinance #190 April 9, 1950 

California 

Bakersfield February 14, 1950 

Los Angeles Ordinance #77000, Art. 

6, Ch. 4, Sec. 46.01 

Ohio 

Cleveland Ordinance #101637, Sec. 

2999-1 Municipal 

Code of Cleveland November 28, 1934 

Ordinance #223-46, 

(prohibits discrim¬ 
ination by licensed 

amusement parks) February 17, 1947 


TABLE VI. 

Ordinances Prohibiting Anonymous Distribution of Literature 
Inciting Racial or Religious Group Hatred. 

Place Reference Date 

Minnesota 

Minneapolis March 28. 1947 

St. Paul Ordinance #8523 January 26, 1944 

New York 

Buffalo Chap. 3 of Laws of 1945 April 25, 1945 
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TABLE VII. 

"Jim Crow" Ordinances Compelling or Requiring 

Segregation. 

A. In Places of Public Accommodation 

i 

Place Reference Date 

Alabama 

Birmingham Secs. 369, 597, 859, 939, 

1110, and 1111, Gen¬ 
eral City Code (1944) 

Georgia 

Atlanta Secs. 37-129, 43-302, i 

53-603-606, 66-1005, 

68-126, 55-217, Code 
(1942) 

B. Transportation ; 

Alabama 

Birmingham Secs. 1002, 1413, General 
City Code (1944) 

Mobile Chap. 20, Art. 1, Secs. 

224-230, Code of Or¬ 
dinances May 6, 1947 

Florida 

Jacksonville Ordinance #5-215 Approved March 4, 

1929 

Georgia 

Atlanta Secs. 62-121, 85-138, 

Code (1942) ; 

Texas 

Dallas Arts. 76-22. 77-14, 136-1 i 

et seq., Dallas City 
Code (1941) 

Houston Secs. 2207-2216, City 

Code (1942) 
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effect. 
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SJmteti States Court of gppeate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,039 

John K. Thompson Co., Inc., appellant 

v. 


District of Columbia, appellee 


No. 11,044 

District of Columbia, appellant 
v. 

John R. Thompson Co., Inc., appellee 


BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 


STATUTORY AND CONSTITUTIONAL PROVISIONS INVOLVED 

The Act of June 20, 1872, D. C. Laws, 1S71-1872, Pt. IV, 
Ch. LI, § 3, provides in part: j 

* * * That any restaurant keeper or proprietor, any 
hotel keeper or proprietor, proprietors or keepers of 
ice-cream saloons or places where soda-water is kept 
for sale, or keepers of barber shops and bathing 
houses, refusing to sell or wait upon any respectable 
well-behaved person, without regard to race, color, or 
previous condition of servitude, or any restaurant, 
hotel, ice-cream saloon or soda fountain, barber shop 
or bathing-house keepers, or proprietors, who refuse 
under any pretext to serve any well-behaved, respect¬ 
able person, in the same room, and at the same prices 


(1) 
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as other well-behaved and respectable persons are 
served, shall be deemed guilty of a misdemeanor, and 
upon conviction in a court having jurisdiction, shall 
be fined one hundred dollars, and shall forfeit his or 
her license as keeper or owner of a restaurant, hotel, 
ice-cream saloon, or soda fountain, as the case may be 


The Act of June 26, 1873, D. C. Laws, 1S73, Pt. II, Ch. 

XLVI, §§ 3, 4, provides in part: 

Sec. 3. • * * That the proprietor or proprietors, 

keeper or keepers, of any licensed restaurant, eating- 
house, bar-room, sample-room, ice cream saloon, or 
soda-fountain room shall sell at and for the usual or 
common prices charged by him, her, or them, * * * any 
article or thing kept for sale by him, her, or them to any 
well-behaved and respectable person or persons who 
may desire the same, or any part or parts thereof, and 
serve the same to such person or persons in the same 
room or rooms in which any other well-behaved person 
or persons may be served or allowed to eat or drink in 
said place or establishment: # * * 

Sec. 4. * * * That if the proprietor or proprietors, 
keeper or keepers, of any place or establishment, as 
aforesaid, * * * shall refuse or neglect, in person or by 
his, her, or their employe or agent, directly or indirectly, 
to accommodate any well-behaved and respectable per¬ 
son as aforesaid in his, her, or their restaurant, eating- 
house, bar-room, sample-room, ice-cream saloon, or 
soda-fountain room, or shall refuse or neglect to sell 
at the common and usual prices aforesaid in and at his, 
her, or their restaurant, eating-house, bar-room, sample- 
room, ice-cream saloon, or soda-fountain room, to any 
such person or persons therein at said prices, any 
article or thing kept therein and in the room or rooms 
in which such articles or things are ordinarily sold and 
served or allowed to be eaten or drank, or shall at any 
time or in any way or manner, or under any circum¬ 
stances, or for any reason, cause, or pretext, fail, de¬ 
cline, object, or refuse to treat any person or persons 
aforesaid as any other well-behaved and respectable 
person or persons are treated at said restaurant, eat¬ 
ing-house, bar-room, sample-room, ice-cream saloon, or 
soda-fountain room, he, she, or they, on conviction of 
a disregard or violation of any provision, regulation, 
or requirement of tills act or any part of this act con- 
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tained, be fined one hundred dollars, and forfeit his, 
her, or their license; * * * 

Art. I, § 8 of the Constitution of the United States pro¬ 
vides as follows: j 

The Congress shall have Power * * * To exercise 
exclusive Legislation in all Cases whatsoever, over 
such District (not exceeding ten Miles square) as may, 
by Cession of particular States, and the Acceptance of 
Congress, become the Seat of the Government of the 
United States * * *. 

The Organic Act of February 21, 1871, 16 Stat. 410, 423, 
provides in part: 

Sec. IS. And be it further enacted, That the legis¬ 
lative power of the District shall extend to all rightful 
subjects of legislation within said District, consistent 
with the Constitution of the United States and the pro¬ 
visions of this act, subject, nevertheless, to all t]ie re¬ 
strictions and limitations imposed upon States by the 
tenth section of the first article of the Constitution of 
the United States; but all acts of the Legislative Assem¬ 
bly shall at all times be subject to repeal or modification 
by the Congress of the United States, and nothing 
herein shall be construed to deprive Congress of the 
power of legislation over said District in as ample man¬ 
ner as if this law had not been enacted. 

The Organic Act of June 11, 1878, 20 Stat. 102, provides 
in part: 

* * * all laws now in force relating to the District of 
Columbia not inconsistent with the provisions of this 
act shall remain in full force and effect. * * * 

That all laws inconsistent with the provisions of 
this act be, and the same are hereby, repealed. 

The Act of March 3,1901, establishing a Code of Laws for 
the District of Columbia, 31 Stat. 1189, provides in part: 

Section 1636: 

All acts and parts of acts of the general assembly 
of the State of Maryland, general and permanent in 
their nature, all like acts and parts of acts of thelcgis- 



4 


lative assembly of the District of Columbia, and all like 
acts and parts of acts of Congress applying solely to 
the District of Columbia in force in said District on the 
day of the passage of this act are hereby repealed, 
except: * * * 

Third. Acts and parts of acts relating to the organi¬ 
zation of the District government, or to its obligations, 
or the powers or duties of the Commissioners of the 
District of Columbia, or their subordinates or em¬ 
ployees, or to police regulations, and generally all acts 
and parts of acts relating to municipal affairs only, 
including those regulating the charges of public-service 
corporations. 

***** 


All acts and parts of acts included in the foregoing 
exceptions, or any of them, shall remain in force except 
in so far as the same are inconsistent with or are 
replaced by the provisions of this code. 

Section 1640: 

Nothing in the repealing clause of this code con¬ 
tained shall be held to affect the operation or enforce¬ 
ment in the District of Columbia of the common law or 
of any British statute in force in Maryland on the 
twenty-seventh day of February, eighteen hundred and 
one, or of the principles of equity or admiralty, or of 
anv general statute of the United States not locally 
inapplicable in the District of Columbia or by its terms 
applicable to the District of Columbia and to other 
places under the jurisdiction of the United States, or of 
any municipal ordinance or regulation, except in so far 
as the same may be inconsistent with, or is replaced by, 
some provision of this code. 

STATEMENT OF THE CASE 

The facts of the case are simple and undisputed. On July 
27, 1950, three persons who concededly were respectable 
and well-behaved presented themselves as customers at the 
defendant’s 1 restaurant at 725 14th Street, X. W. They 
were refused service solely because two of them were 
Negroes. 


1 Since this case involves cross-appeals, John R. Thompson Com¬ 
pany, Inc., appellant in No. 11.039 and appellee in No. 11.044, will 
be referred to herein as the defendant. 



The Corporation Counsel of the District of Columbia 
filed a criminal information in four counts in the Municipal 
Court, alleging that the defendant’s refusal to serve the 
three complainants constituted a violation of the Equal 
Service Acts of 1872 and 1873 (quoted supra, pp. 1-3). The 
first count was based on the Act of 1872, the second, third 
and fourth counts on the Act of 1873. 

In the Municipal Court, Judge Myers quashed the infor¬ 
mation on the ground that the two Acts had been repealed 
by Congress by implication in passing the Organic Act of 
1878. On appeal, the Municipal Court of Appeals, by a 2-1 
decision, held that, although the 1873 Act had repealed the 

1872 Act, at least in so far as it applied to the defendant, 
the 1873 Act is still in effect; and that, accordingly, the 
order of the Municipal Court quashing the second, third and 
fourth counts of the information should be reversed. Chief 
Judge Cayton expressed the opinion that both the 1872 and 

1873 Acts were valid when originally enacted, and had not 
been repealed. Judge Clagett was of the view that the Act 
of 1872 had been repealed by the 1873 Act, ‘‘at least so far 
as restaurants are concerned,’’ but that the latter Act was 
valid and still in effect. Judge Hood, dissenting, thought 
that both Acts were void ah initio because they dealt with 
a subject-matter beyond the authority of the Legislative 
Assembly. In sum, the effect of the decision below is to 
uphold the Act of 1873, but not the Act of 1872, as applied 
to a restaurant which refuses, on account of race or color, 
to serve any respectable, well-behaved person. 

The defendant petitioned this Court for review, con¬ 
tending that both Acts were invalid when enacted and, in 
the alternative, that both have subsequently been repealed. 
Its position is, in essence, that these Acts are a dead letter 
which can be violated or ignored with impunity. The Dis¬ 
trict. of Columbia filed a cross-appeal, contending that not 
only the 1873 Act but the 1872 Act as well is valid and 
subsisting. This Court has granted both petitions for al¬ 
lowance of appeals. 

THE POSITION OF THE UNITED STATES 

i i 

In 1872 and 1873 the people of the District of Columbia, 
through their elected representatives, enacted two Acts 




making it unlawful for restaurants and other places of pub¬ 
lic accommodation to refuse service to any person because 
of his race or color. For more than three quarters of a cen¬ 
tury these Acts have lain dormant, and no attempt has been 
made to enforce them even though violations have been open 
and notorious. This case will determine whether these laws 
shall now be given vitality. The United States has consid¬ 
ered it appropriate to participate, as amicus curiae, in this 
case because the problem of racial discrimination in the Dis¬ 
trict of Columbia, the Nation’s Capital, is a matter of seri¬ 
ous concern to the people of the entire country and not 
merely those who live in this area. This citv is the window 
through which the world looks into our house. The embassies 
and legations and representatives of all nations are here, at 
the seat of the Federal Government. Foreign officials and 
visitors are likely to judge this country and our people by 
their experiences and observations in the Nation’s Capital. 2 
Racial discrimination in Washington thus assumes exagger¬ 
ated importance in conveying a misleading impression of 
American life. The treatment of colored persons here is 
taken as the measure of our attitude towards minorities 
generallv. 

In proposing to Congress the enactment of a model civil 
rights law for the District of Columbia, the President has 
stated that “The District of Columbia should be a true 
symbol of American freedom and democracy for our own 
people, and for the people of the world.” 3 Instead, as the 
President’s Committee on Civil Rights found, the District 
of Columbia “is a graphic illustration of a failure of 
democracy. As the seat of our federal government under 
the authority of Congress, the failure of the District is a 


2 Many of the representatives of foreign governments arc not 
white. The President’s Committee on Civil Rights found that 
“Foreign officials are often mistaken for American Negroes and 
refused food, lodging and entertainment. However, once it is 
established that they are not Americans, they are accommodated.” 
(Report of the Committee, To Secure These Rights, issued October 
1947, p. 95.) 

3 Message to the Congress, February 2, 1948, H. Doc. No. 516, 
80th Cong., 2d Sess., p. 5. 



failure of all of the people.” 4 The President’s Committee 
summarized its findings as follows: 

For Negro Americans, Washington is not just the 
nation’s capital. It is the point at which all public 
transportation into the South becomes “Jim Chow.” 
If he stops in Washington, a Negro may dine like other 
men in the Union Station, but as soon as he steps out 
into the capital, he leaves such democratic practices 
behind. With very few exceptions, he is refused serv¬ 
ice at downtown restaurants, he may not attend a 
downtown movie or play, and he has to go into the 
poorer section of the city to find a night’s lodging. The 
Negro who decides to settle in the District must often 
find a home in an overcrowded, substandard area. He 
must often take a job below the level of his ability. 
He must send his children to the inferior public schools 
set aside for Negroes and entrust his family’s health 
to medical agencies which give inferior service. In 
addition, he must endure the countless daily humilia¬ 
tions that the system of segregation imposes upon the 
one-tliird of Washington that is Negro. 5 6 

The existence of this large gap between ideals and prac¬ 
tices represents a challenge to the sincerity of our profes¬ 
sion of the democratic faith. The United States is now 
endeavoring to prove to the entire world that democracy 
is the best form of government yet devised by man. We 
must set an example in showing firm determination to re¬ 
move existing flaws in our democracy. We must prove by 
our actions that the ideals embodied in our Bill of Rights are 
living realities, and not literary abstractions. As the Presi¬ 
dent has said: 

If we wish to inspire the peoples of the world whose 
freedom is in jeopardy, if we wish to restore hope to 
those who have already lost their civil liberties, if we 
wish to fulfill the promise that is ours, we must correct 
the remaining imperfections in our practice of democ¬ 
racy. We know the way. We need only the will.® 


4 To Secure These Rights, p. 89. 

5 Ibid. 

6 Message to the Congress, supra, p. 7. 
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Several hundred thousand federal employees, represent¬ 
ing every State in the Union and including every segment 
of our population, work and live in this area. It is the 
established policy of the United States that its employees 
shall be hired without regard to race or color. The Federal 
Government is concerned with the welfare of all its em¬ 
ployees. It particularly deplores discriminations of any 
kind against any of them because of color, religion, national 
ancestry, or other irrelevant fact. The difficulties experi¬ 
enced by colored judges and other Government officials in 
finding restaurants in downtown Washington where they 
will be served are well-known. This situation is no longer 
tolerable. Enforcement of the two Acts whose validity is 
at stake in this test case will do more than eliminate this 
discrimination. It will vindicate the fundamental principle 
of equality which lies at the foundation of the American 
wav of life. 

II 

The question of law involved in this case is whether the 
Acts enacted by the Legislative Assembly of the District 
of Columbia on June 20, 1872, and June 26, 1873, are 
valid laws which have not been repealed. The provisions of 
these statutes are quoted supra, pp. 1-3. Briefly, so far as is 
pertinent here, these Acts, which have come to be known as 
the Equal Service Acts, require every restaurant or other 
eating place in the District of Columbia to serve any respec¬ 
table, well-behaved person, without regard to his race or 
color. Violation is punishable as a misdemeanor by a $100 
fine and subjects the offender to forfeiture of license for one 
year. 

The Acts of 1872 and 1873 -were enacted soon after the 
Thirteenth and Fourteenth Amendments were written into 
the Constitution in order to assure the newly freed slaves 
that they stood free and equal before the law. These stat¬ 
utes supplemented and gave concrete application to the 
constitutional guarantees. The considerations underlying 
legislation which prohibits racial discrimination in places 
of public accommodation were well expressed in Forrjnson v. 
Gies, 82 Mich. 358, 367-368, as follows: 

The man who goes either by himself or with his 
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family to a public place must expect to meet and mingle 
with all classes of people. He cannot ask, to suit his 
caprice or prejudice or social views, that this or that 
man shall be excluded because he does not wash to 
associate with them. He may draw his social line as 
closely as he chooses at home, or in other private places, 
but he cannot in a public place carry the privacy of 
his home with him, or ask that people not as good or 
great as he is shall step aside when he appears. 

For the reasons set out at length in the Argument section 
of this brief (pp. 10-26, infra), it is the view’ of the United 
States that both the 1872 and 1873 Acts are valid and still 
in full force and effect. 

m ! 

The Acts of 1872 and 1873 represent a valid exercise of 
governmental power by the then duly constituted legislative 
authority of the District of Columbia. This case does not 
involve any effort to obtain judicial legislation. What is 
sought here is only to uphold a principle—the principle 
of equal, nondiscriminatory service in places of public 
accommodation—which the people of the District them¬ 
selves, at a time when they had self-government, enacted 
into law’. The statutes here involved are the result of a 
short-lived experiment in which Congress, betw’een 1871 and 
1874, granted the right of self-government to the people 
of the District of Columbia. The defendant contends that 
this grant of power was unconstitutional with respect to 
enactments such as are involved here, that it constituted an 
invalid, excessive delegation of legislative power. 

It is the position of the United States, however, tliht while 
Congress under Article I, Section 8 of the Federal Constitu¬ 
tion has the “exclusive” pow’er to legislate for the District 
of Columbia, it is not forbidden by the Constitution to grant 
“home rule” to the people of the District, including the 
right to enact local laws and regulations appropriate to 
self-government. Whether Congress should delegate such 
authority is a matter of legislative policy, and not of consti¬ 
tutional pow’er. 

Congress has exclusive legislative power over territories 
subject to the jurisdiction of the United States. Art. IV, 
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Sec. 3. Yet, as the courts have held (see cases cited, infra, 
pp. 15-16), if Congress sees fit to do so, it can delegate to the 
people of the territories the power to govern themselves and 
to enact all laws incident to local self-government. In the 
past Congress has pursued the policy of delegating such 
local legislative power as soon as it considered that the 
people of a territory were ready to assume this respon¬ 
sibility. The Constitution does not require that the District 
of Columbia be treated differently. So far as concerns the 
power of Congress to delegate legislative authority, the Dis¬ 
trict of Columbia stands on the same constitutional footing 
as other federal territories. If legislation enacted by the 
District is local in nature and does not go beyond the limits 
specified by Congress, it is valid. The Acts of 1872 and 1873 
clearly satisfy this test, and should be upheld. 

ARGUMENT 

I 

The Equal Service Acts Constitute a Valid Exercise of Powers 
Constitutionally Delegated by Congress to the Legislative 
Assembly of the District of Columbia 

The power of the Legislative Assembly of the District of 
Columbia to enact the Equal Service Acts of 1872 and 1873 
was contained in the District of Columbia Organic Act of 
February 21, 1871, 16 Stat. 419. The pertinent provisions 
of this law were as follows: 

And be it f urther enacted, That the legislative power 
of the District shall extend to all rightful subjects of 
legislation within said District, consistent with the 
Constitution of the United States and the provisions of 
this act, subject, nevertheless, to all the restrictions and 
limitations imposed upon States by the tenth section of 
the first article of the Constitution of the United 
States; but all acts of the Legislative Assembly shall at 
all times be subject to repeal or modification by the 
Congress of the United States, and nothing herein shall 
be construed to deprive Congress of the power of legis¬ 
lation over said District in as ample manner as if this 
law had not been enacted. 
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Congress thus delegated to the Legislative Assembly of 
the District an all-embracing legislative power extending 
“to all rightful subjects of legislation within said District, 
consistent w’ith the Constitution of the United States and 
the provisions of this act # * V’ (Italics added.) This 
comprehensive power was restricted in two specific re¬ 
spects: (1) the prohibitions upon the powers of the states 
contained in Article 1, Section 10 of the Constitution ( i.e 
against entering into treaties, granting letters of marque 
and reprisal, coining money, etc.) were made applicable to 
the District of Columbia; and (2) Congress reserved the 
right to repeal or modify all acts of the Legislative Assem¬ 
bly. In addition, the Organic Act expressly withheld from 
the Legislative Assembly the power to legislate with respect 
to specified matters such as divorce, descent, remission of 
fines, etc.—none of which is applicable to the Acts involved 
in this case. (16 Stat. 419, 423.) 

Apart from these specific restrictions, the only limitation 
upon the legislative power granted to the District is to be 
found in the broad contours of the adjective “rightful”, 
which in this context must be read as synonymous with 
“proper” or “appropriate.” The phrase “all rightful 
subjects of legislation” did not originate in the Organic Act 
of 1871. Congress used the same language in defining the 
powers of the territorial governments established in earlier 
territorial organic acts. See Christianson v. King County, 
239 U. S. 356, 362 (Territory of Washington, 10 Stat. 172, 
175); Hornbuckle v. Toombs , 18 Wall. 648, 655 (Territory of 
Montana, 13 Stat. 88); Atchison, T. & S. F. Ry. v. Sowers, 
213 IT. S. 55, 66 (Territory of New Mexico, 9 Stat. 446); 
Ferris v. lligley , 20 Wall. 375, 380 (Territory of Utah, 9 
Stat. 453); Haavik v. Alaska Packers Assn., 263 U. S. 510 
(Territory of Alaska, 37 Stat. 512). And the Supreme Court 
has said that “ ‘Rightful subjects’ of legislation # * * in¬ 
cluded all those subjects upon which legislatures have been 
accustomed to act.” Christianson v. King County, supra, 
at 365. Accordingly, “all rightful subjects of legislation” 
for the District would appear to embrace all laws which are 


local in nature and appropriate to self-government by the 
people of the District. In effect, the Organic Act of 1871 
constituted a delegation by Congress to the Legislative 
Assembly of the District, subject to the express restrictions 
contained in the Act, of all the local legislative power which 
it constitutionally could delegate. 7 See United States v. 
May, 2 Mac A. 512; Roach v. Van Riswich , Mac A. & M. 
171,173; cf. Schultz v. State, 112 Md. 211, 215-218. 

Significantly, the defendant does not deny that this is 
the correct construction of the Organic Act. It makes no 
contention that a contrary or different interpretation of 
the statute should be adopted. Its argument impliedly 
concedes that, as a matter of statutory construction, pro¬ 
hibition of racial discrimination in places of public ac¬ 
commodation is a “rightful” subject of legislation within 
the District. The defendant’s argument is couched solely 
in constitutional terms, namely, that Congress could not 
constitutionally delegate to the Legislative Assembly the 
power to enact legislation of this character. This conten¬ 
tion, we submit, is wholly without merit. 

First, some general observations as to the validity of 

' - * 

anti-discrimination, or equal service, legislation of the type 
involved in this case. There can be no doubt as to the con¬ 
stitutional power of Congress to enact legislation prohibit¬ 
ing acts of racial discrimination in the District of Colum¬ 
bia. The power of Congress to legislate for the District, 
and for other federal territories, in matters of public 
health, safety, morals and welfare is as plenary as that of 
a state legislature. Civil Rights Cases, 109 U. S. 3, 19; 


7 The general language of the Act is not illumined to any 
appreciable extent by the debates in Congress preceding its enact¬ 
ment. Objection to the bill was raised in the House by Representa¬ 
tive Iloar of Massachusetts on the very ground which the defendant 
urges—that the delegation of legislative power was invalid. The 
subsequent debate makes clear that the House did not regard this 
objection as well taken. 95 Cong. Globe 644, 646. It is not clear 
from the discussion, however, whether the members who voted to 
override Representative Hoar’s opposition to the measure did so 
because of a belief that Congress had power to make a full delega¬ 
tion or because they thought that the bill did not intend to delegate 
powers beyond those of an ordinary municipality. 
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Mattingly v. District of Columbia, 97 U. S. 687, 690; Horn- 
buckle v. Toombs, 18 Wall. 648, 655; Lansburgh v. District of 
Columbia, 11 App. D. C. 512. 

State legislation directed against racial discrimination 
lias become a commonplace in the United States. At least 
IS states have enacted so-called civil rights acts; and al¬ 
most all of these prohibit racial discrimination in places 
of public accommodation. Many of them also prohibit un¬ 
fair employment and educational practices, and other mani¬ 
festations of racial bias. See Konvitz, The Constitution 
and, Civil Rights (1947), p. 109 et seq. The constitutional 
validity of such legislation is beyond question. See Rail¬ 
way Mail Association v. Corsi, 326 U. S. 88; Bob-Lo Ex¬ 
cursion Co. v. Michigan, 333 U. S. 28; Western Turf Asso¬ 
ciation v. Greenberg, 204 U. S. 359; Rhone v. Looniis, 74 
Minn. 200; People v. King, 110 N. Y. 418. 

The Railway Mail Association case involved the validity 
of a provision of the New York Civil Rights law forbidding 
labor organizations to discriminate in membership and 
union services on account of race, creed, or color. The con¬ 
tention that this provision violated the due process clause 
of the Fourteenth Amendment was unanimously rejected 
by the Supreme Court. In his opinion for the Court Mr. 
Justice Reed stated: “A judicial determination that such 
legislation violated the Fourteenth Amendment would be 
a distortion of the policy manifested in that amendment, 
which was adopted to prevent state legislation designed to 
perpetuate discrimination on the basis of race or color”. 
(Pp. 93-94). Mr. Justice Frankfurter, concurring, made 
the following additional observations which have particular 
pertinence in this case: 

Elaborately to argue against this contention is to 
dignify a claim devoid of constitutional substance. Of 
course a State may leave abstention from such dis¬ 
criminations to the conscience of individuals. On the 
other hand, a State may choose to put its authority 
behind one of the cherished aims of American feeling 
by forbidding indulgence in racial or religious preju¬ 
dice to another’s hurt. To use the Fourteenth Amend¬ 
ment as a sword against such State power would 
stultify that Amendment. Certainly the insistence by 


I 
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individuals on their private prejudices as to race, color 
or creed, in relations like those now before us, ought 
not to have a higher constitutional sanction than the 
determination of a State to extend the area of non¬ 
discrimination beyond that which the Constitution it¬ 
self exacts. 

It is clear, therefore, (1) that there would be no doubt 
whatever as to the constitutionalitv of the Acts of 1872 
and 1873, had they been enacted by Congress or by a state, 
and (2) that Congress, in the Organic Act of 1871, delegated 
to the Legislative Assembly of the District of Columbia 
legislative power broad enough to include authority to enact 
local anti-discrimination legislation of this character. The 
only question which remains is the comparatively narrow 
one whether Such delegation of legislative power by Con¬ 
gress was constitutional. 

On this phase of the case, the defendant contends (Brief, 
p. 6) that the Acts of 1S72 and 1873 are void because 
they are “acts of general legislation as distinguished 
from mere police regulations or municipal ordinances 
and therefore beyond the power of the Legislative 
Assembly to enact. Under the Constitution the Congress 
could delegate to the Government of the District of Colum¬ 
bia only the power to make municipal or police regulations; 
the power to enact general legislation could not be dele¬ 
gated.” With this distinction between “general legisla¬ 
tion’’ and “municipal or police regulations” as the premise 
of its argument, the defendant goes on to argue that the 
Acts of 1S72 and 1873 were “clearly general legislation 
and therefore beyond the scope of the power of the Legis¬ 
lative Assembly.” 

This argument, we submit, is fallacious, even if it be as¬ 
sumed that the defendant is right in its assumption that 
a citv or town cannot ordinarilv enact “general legisla- 
tion” but is limited to “municipal or police regulations.” 
The basic error of the defendant’s argument lies in the 
uncritical acceptance of the notion that the District of 
Columbia stands on the same constitutional footing as an 
ordinary municipality within one of the forty-eight states. 
Constitutionally, as well as geographically, the position of 
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the District is quite different. So far as concerns the con¬ 
stitutional power of Congress to legislate for it, or to dele¬ 
gate such legislative power, the District of Columbia can¬ 
not he treated as if it w T ere comparable to an ordinary city. 
The District combines elements of both a city and a state, 
cf. National Ins. Co. v. Tidewater Co., 337 U. S. 582, and 
is constitutionally a federal territory, the government 
of 'which was specifically provided for by the framers of 
the Constitution in Article I, Section 8, which reads as fol¬ 
lows : 

The Congress shall have Power * * # To exercise 
exclusive Legislation in all Cases whatsoever, over such 
District (not exceeding ten Miles square) as may, by 
Cession of particular States, and the Acceptance of 
Congress, become the Seat of the Government * * *. 

The word “exclusive” does not, as the defendant seems 
to assume, mean “non-delegable”. It was put into the 
Constitution solely in order to make it clear that the law¬ 
making authority of Congress should be exclusive of the 
sovereignty of the ceding states. See The Federalist, No. 
43; Roach v. Van Riswick, Mac A. & M. 171, 174. 

The power of Congress to legislate for the federal terri¬ 
tories is defined by Article IV, Sec. 3: 

The Congress shall have Power to dispose of and 
to make all needful Rules and Regulations respecting 
the Territory or other Propertv belonging to the 
United States * # # . 

It is clear that the law-making power of Congress with 
respect to the territories is exclusive, but only in the 
sense that no other sovereignty, or no other branch of 
government, can intrude upon its authority. Congress has 
often, in the organic acts for the territories, delegated to 
the territorial legislatures the power to enact local legis¬ 
lation which the defendant would regard as “general legis¬ 
lation,” and yet it is well established that such delegation 
is authorized by the Constitution. E. g., Christianson v. 
King Countg, 239 U.S. 356; Tcrritorg of Alaska v. First Na- 



tional Bank, 22 F. 2d 377 (C.A. 9). 8 The delegation of power 
in the territorial organic acts involved in these cases was in 
identical terms—“all rightful subjects of legislation”—with 
those of the District of Columbia Organic Act of 1871. 
If Congress can constitutionally delegate these powers to 
other federal territories, it can do so to the District of 
Columbia as well. Cf. Callan v. Wilson, 127 U. S. 540, 550. 

It is plain, therefore, that the power of Congress to dele¬ 
gate legislative authority is as broad in the District as in 
the other federal territories. No significant difference, for 
present purposes, exists between the scope of the power 
of Congress to “make all needful rules and regulations” 
under the territory clause of the Constitution and the power 
“to exercise exclusive legislation” under the District of 
Columbia clause. See Eckloff v. District of Columbia, 135 
IT. S. 240, 241, 243; Hornbuckle v. Toombs, 18 Wall. 64S, 655. 

Furthermore, the geographical basis underlying the dis¬ 
tinction between “municipal regulation” and “general 
legislation” does not exist in the District of Columbia. In 
the District the powers of local government are geograph¬ 
ically coextensive with the entire area of the territory. In 
this crucial respect it is totally unlike the ordinary munici¬ 
pality. Legislation of an ordinary municipality may pos¬ 
sibly impinge upon powers reserved by the state legislature, 
or interfere with the rights of other municipalities in the 
state. Hence it has become necessary, in the law of mu¬ 
nicipal corporations, to distinguish between “municipal 
regulations” and “general legislation.” In a state, mat¬ 
ters relating to the definition of crimes, the commercial law, 
the devolution of realty, and the like, are usually regarded 
as of concern to a wider sovereignty than that of a munici¬ 
pality; and in a number of cases involving the validity of 
municipal ordinances under state law, the courts have recog¬ 
nized a distinction between “general” and “municipal” 
legislation. However, the defendant’s reliance upon these 


8 These eases involved territorial acts affecting titles to realty, 
which is beyond the usual powers of a municipality in a state 
and hence '‘general legislation” which, under the defendant’s test, 
could not be delegated to a local legislative body in the District 
of Columbia. See Roach v. Van Risunck, Mac A. & M. 171, 178. 
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cases here is obviously misplaced. To be sure, there was a 
time when the District of Columbia comprised more than 
one municipality; at that time an analogy to state law might 
have been justified. But in the District of Columbia, as it 
was constituted by the Act of 1871 and as it exists today, 
there can be no such problem of conflicting laws enacted 
by different municipalities within the District. For this 
reason, laws passed by the Legislative Assembly have been 
upheld which dealt with such “general” subject matter as 
the definition of crimes. E. a., United States v. May, 2 
Mae. A. 512. 

The present case, it should be emphasized, does not in¬ 
volve any question of the validity of a Congressional delega¬ 
tion to a District legislature of the power to make laws which 
purport to regulate matters or persons outside the District. 
Stoutenburyh v. Hevnick, 129 IT. S. 141, relied upon by the 
defendant, holds only that the Legislative Assembly had 
no power to pass an act restricting commerce with persons 
outside the District. That case is entirely consistent with 
the validity of the present Acts. 

It should also be noted that the only question here in¬ 
volved is that of the power of Congress, if it so chooses, to 
delegate purely local legislative authority. Hence argu¬ 
ments and cases dealing with the present commissioner 
form of government, established by Congress in the Organic 
Act of 1S78, plainly have no relevance here. See Metropoli¬ 
tan R. R. v. District of Columbia , 132 U. S. 1, 7. And to the 
extent that any language in Roach v. Van Riswick, Mac A. 
& M. 171, or Smith v. Olcott, 19 App. D. C. (51, is inconsistent 
with the decision below in the present case, these cases, 
which of course do not foreclose examination of the ques¬ 
tion bv this Court, should not be followed. Cf. Welch v. 
Cook . 97 l T . S. 541, 542, and Cooper v. District of Columbia, 
Mac. A. & M. 250. 

There is a second basic error in the defendant’s argu¬ 
ment. Even if the distinction between “general legisla¬ 
tion” and “municipal regulations” is assumed to be appli¬ 
cable to the District, the Acts of 1872 and 1873 here involved 
should be upheld as valid “municipal regulations”. They 



deal with matters which, even under the defendant’s classi¬ 
fication, are subject to local “police” regulation. 

It is often stated that the delegated power of municipali¬ 
ties to pass regulatory ordinances is as broad as the state’s 
police powers; 0 and on this basis ordinances are upheld, 
including ordinances defining criminal conduct, even though 
the subject matter is also regulated by federal or state law. 
E. g., Bowles v. District of Columbia, 22 App. D. C. 321; 
People v. Sell, 310 Mich. 305, 17 X. W. 2d 193 (ordinance 
providing penalties for violation of federal OPA regula¬ 
tions). The regulation of service in restaurants is tradi¬ 
tionally regarded as a proper subject of local police regu¬ 
lation. See, e. g., Cooper v. District of Columbia, Mac A. 
& M. 250, 260. If a municipality can regulate a restaurant’s 
sanitary conditions, in the interest of the public health; if 
it can regulate the construction of its building, its seating 
arrangements, and the number of its patrons, in the interest 
of the public safety; then surely it can regulate or prohibit, 
in the interest of the public welfare, any discrimination in 
service. 

It will not do to argue that an anti-discrimination regu¬ 
lation is broader than the other types of regulations men¬ 
tioned. All of them affect the rights and duties of restau¬ 
rant proprietors; all of them limit their freedom to con¬ 
tract. In this case, as in those, only regulation is involved; 
there is no prohibition to carry on business. The only 
question is whether the subject matter of the regulation— 
namely, equality of service in restaurants—is properly a 
subject of local concern. That question, as is shown by the 
abundant precedents cited here and in the briefs of the 
District and the other amici curiae, must be answered in 
the affirmative. 9 10 


9 “Except as limited by the Constitution or by statute, the police 
power of Detroit as a home rule city is of the same general scope and 
nature as that of the State. Therefore, authorities relating to the 
police power of the State are equally applicable in relation to the 
police power of the citv.” People v. Sell, 310 Mich. 305, 315, 17 
X. W. 2d 193. 196. And see Schultz v. State, 112 Md. 211, 215-218. 

10 The defendant also contends that the Equal Service Acts 
embody an unconstitutional classification discriminating against 
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Whatever might have been said or thought about this 
subject in the past, it can no longer be argued that govern¬ 
ment—whether on the national, state, or local level—is 
powerless to deal with, and should remain indifferent to, 
racial discrimination. Certainly so far as concerns the 
Federal Government, the principle is now firmly established 
that the United States must take the lead in assuring that 
the fundamental rights of all our people, regardless of their 
race, color, creed or ancestry, are respected and vindicated. 
But the responsibilities—and commensurate powers—of 
local governments are no less. Racial antagonisms become 
acute in localities, and it is there that the effects of dis¬ 
criminatory acts are directly felt. To deprive local author¬ 
ities of the power to take effective measures to lessen and 
remove the evil of racial disturbances and discriminations 
—which would be the practical result of accepting the argu¬ 
ment made by the defendant in this case—would be to assure 
failure of the ever-increasing effort to break down the bar¬ 
riers of unreasoning prejudice and to bring to all our citi¬ 
zens the full dignity and stature which is their right under 
the Constitution of the United States. 

II 

The Equal Service Acts Have Not Been Repealed by Any 
Subsequent Act of Congress or Otherwise 

A. Effect of the 1873 Act on tlic 1872 Act. 

The first count of the information in the present pro¬ 
ceeding alleged violation of the 1872 Act; the remaining 
three counts are based on the 1873 Act. Among the chief 
differences in the operative provisions of the two Acts are 
the following; (1) The 1S72 Act applies to hotels, bath¬ 
houses and barbershops but not to barrooms; conversely, 
the 1873 Act applies to barrooms but not to hotels, batli- 


rcstaurants. But it is only necessary that there have been some 
reasonable non-arbitrary basis for the legislature’s classification, 
Tigner v. Texas, 310 U.S. 141; Old Dearborn Distributing Co. v. 
Seagram-Distillers Corp 299 U.S. 183; and such a rational basis 
clearly exists. Compare People v. King . 110 N.Y. 418, 18 N.E. 245, 
with Cecil v. Green , 161 Ill. 265, 43 N.E. 1105. 



houses, or barbershops. Both Acts apply to restaurants. 
(2) The 1873 Act dropped the earlier Act’s express ref¬ 
erence to “race, color, or previous condition of servitude”; 
but both applied to all “respectable and well-behaved per¬ 
sons,” and it is agreed that both Acts were aimed at dis¬ 
crimination on the basis of race or color. (3) The penal¬ 
ties for failure to post price lists were greater under the 
1873 Act than under the 1872 Act. However, the sanctions 
for failure to comply with the anti-discrimination pro¬ 
visions are the same under each Act—$100 fine and for¬ 
feiture of license for one year. 

The later statute makes no reference to the earlier one, 
by way of repeal or otherwise. A classical rule of statu¬ 
tory construction is that repeals by implication are not 
favored. The 1873 Act does provide for repeal of incon¬ 
sistent parts of earlier acts; however, any possible im¬ 
plied repeal in this case must depend not on mutual in¬ 
consistency, because there is none, but on the fact that the 
1873 Act, insofar as it applies to restaurants, repeats some 
provisions of the 1872 Act. The later law has elaborate 
provisions, which do not appear in the earlier Act, for fil¬ 
ing of price lists with the District government; but it seems 
clear that the purpose of the filing provisions was merely 
to aid in administering the anti-discrimination provisions, 
and the latter comprise the substance of the Act. Since 
the operative provisions are therefore identical, and since 
it seems unlikely that Congress intended to double the pen¬ 
alties on restaurants while leaving them unchanged with 
respect to the other establishments named, it would follow, 
if the two Acts are construed harmoniously, that only the 
later enactment should apply to offenses committed by 
restaurants. 

On the other hand, since the 1873 Act contains no indi¬ 
cation of any intent to relieve hotels, bathhouses or bar¬ 
bershops of their liability under the earlier law, we sub¬ 
mit that the 1873 Act did not repeal the 1872 Act with re¬ 
spect to these classes of establishments. The difference in 
the administrative requirements of the two Acts, which are 
clearly subordinate to these substantive terms, does not 
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constitute such an inconsistency between the two as to 
overcome the strong presumption against implied repeal. 


B. Effect of the Organic Act of 1878. 

The defendant contends that enactment of the Organic 
Law of 1878 by Congress had the effect of repealing the 
Equal Service Acts. To support tins contention the de¬ 
fendant must show an inconsistency between the Organic 
Act and the Equal Service Laws, for the Organic Act ex¬ 
pressly provides that “all laws now in force relating to 
the District of Columbia not inconsistent with the pro¬ 
visions of this act shall remain in full force and effect.” 
But there is no inconsistency, for the Organic Act dealt 
with subject matter entirely unrelated to the subject mat¬ 
ter of the Equal Service Acts, and indeed unrelated to 
the subject matter of any enactment ot the Legislative 
Assembly. 

The Organic Act was what its name implies—an act con¬ 
stituting a form of government for the District. It was 
not intended to create rights and duties among individuals. 
It was concerned solely with the powers of the District cor¬ 
poration, and with the offices, powers, and duties of the 
District commissioners. It was, and is, in effect a con¬ 
stitution for the District—not a system of law under such 
a constitution. Clearly what was repealed was the prior 
organic law, not all of the substantive detailed legislation 
theretofore enacted. 


It cannot reasonably be contended that the Organic Act 
repealed all laws concerning relations between individuals, 
for this would have left the District without the rudiments 


of a system of law and order. Nor can any argument be 
based on the theory that acts of the Legislative Assembly 
were of lesser dignity in this respect than acts of Con¬ 
gress. Cooper v. District of Columbia, Mac A. & M. 250, 
held that an act of the Legislative Assembly licensing street 
vendors survived the Organic Act of 1878; and many cases 
have tacitly assumed the survival of laws passed bv the 


Legislative Assembly. E. g., Johnson v. District of Colum¬ 
bia, 6 Mack. 21; Gallon v. District of Columbia, 16 App. 





I 


22 

D. C. 271; Stevens v. Stoutenburgh, 8 App. D. C. 513. u 
Moreover, in 1894 the editors of the Compiled Statutes of 
the District included the Equal Service Laws in their code. 1 

D. C. Comp. Stat. ch. 16, §§ 148-154 (Abert & Lovejoy ed. 

1894). Although this compilation was not directly enacted 
into law by Congress, it indicates that responsible editors 
of the period had no thought that the Acts were repealed. 
Furthermore, in the case of Dennison v. Gavin, 3 Mac A. 4 

265, it was held that an ordinance passed by the corpora¬ 
tion of Washington in 1870, prior to the establishment 
of the Legislative Assembly, survived both the Organic 
Act of 1871 and its repeal in 1874. It follows that, even 
on the theory that the Legislative Assembly’s acts had no 
more effect than municipal ordinances, they remained ef¬ 
fective after the Assembly was abolished. 

Nothing in the cases of Eckloff v. District of Columbia, 

135 U. S. 240, or District of Columbia v. Hutton, 143 U. S. 

IS, is inconsistent with this view. These cases held that 
the new Organic Act repealed an Act of Congress passed < 

in 1S61 which established a board of police commissioners 
for the entire metropolitan area of the District (which con¬ 
sisted in 1S61 of more than one municipality) and which 
limited this board’s power to remove policemen from office. 

D. C. Rev. Stat. § 355. It is obvious, however, that the Act 
of 1861 related to the internal administrative organization 
of the District—the precise subject matter with which 
the Organic Act was concerned. These cases simply hold 
that a limitation on the executive power of the earlier form 
of government was inconsistent with the powers of the 
new government. They have nothing to do with the pres¬ 
ent problem. Similarly, the question whether administra- i 

tive regulations of executive departments of the old gov- * 

eminent survived the establishment of the new govern¬ 
ment relates to the political organization of the District, 
and has no bearing here. 

11 The defendant’s brief cites a number of cases in which laws « 

passed by the Legislative Assembly were attacked on various 
grounds, none of which included the contention that they had been 
repealed by the Organic Law. 
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C. Effect of the Code of 1901. 

Unlike the Organic Act of 1878, the Code of 1901 was 
enacted as a partially comprehensive code of laws fdr the 
District, and it defines individual rights and duties as well 
as governmental powers. But Section 1636 of this Code, 
which contains explicit repeal provisions, excepts the Equal 
Service Acts from repeal, and indeed reenacts them. The 
significant provisions are these: 

All * # * acts and parts of acts of the legislative 
assembly of the District of Columbia * * * are hereby 
repealed, except * * * acts and parts of acts relating 
to # * * police regulations, and generally all acts and 
parts of acts relating to municipal affairs only * * *. 

The Equal Service Acts fall within the saving provisions, 
in that they are not only “police regulations,” within the 
meaning of the term as used in this section, but also “acts 
relating to municipal affairs only.” 

As has already been shown {supra, pp. 17-18), the Equal 
Service Acts are classifiable as police regulations within 
the narrowest meaning of the term. They concern rela¬ 
tions inherently local in nature, and pertain to a subject 
matter which is traditionally subject to municipal regula¬ 
tion in a variety of ways, see Cooper v. District of Colum¬ 
bia, Mac A. & M. 250, 260. That the term police regulation 
in this section of the Code is used more broadly than this is 
shown by Johnson v. District of Columbia, 30 App. D. C. 
520. This case held that a cruelty-to-animals statute of 
the Legislative Assembly was valid and was saved from 
repeal by the police regulations exception of this section. 
It is clear from the Johnson case that the term police regu¬ 
lations is as broad as the full regulatory power of the Leg¬ 
islative Assembly. The meaning of police regulations is 
thus not confined to the type of administrative regulation 
that the commissioner government could have promulgated, 
but is assimilable to the broadest municipal power to regu¬ 
late in the interest of the public health, safety, morals, 
peace and welfare. 

Moreover, the Equal Service Acts fall squarely within 
the exception of acts relating to municipal affairs. Restau- 
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rant regulation is a matter of inherently local concern—a 
municipal affair. Municipal affairs are not limited to the 
internal affairs of municipal corporations but extend to all 
the various local exercises of the police power. Cf., e. g., 
Porter v. Santa Barbara, 140 Cal. App. 130, 35 P. 2d 207 
(prohibition of boxing & wrestling matches). This is 
made clear also by the fact that Section 1636 considers 
that “acts relating to municipal affairs” includes “those 
regulating the charges of public-service corporations,” 
clearly a police power function. Especially in the case of 
the District of Columbia, where municipal concerns are 
geographically as broad as the District itself, any exercise 
of the police power should be recognized to be a matter 
relating to municipal affairs. 

D. Effect of Later Statutes. 

The defendant’s remaining arguments on the question of 
repeal amount to the contention that various substantive 
provisions of the Code or of later Acts are inconsistent with 
the Equal Service Laws and thus overcome the presumption 
against implied repeals. Xo real inconsistencies are to be 
found, however. 

The defendant points to the General License Law. D. C. 
Code 47-2301 et seq. But the answer to the defendant’s 
argument lies in the fact that the License Law was aimed at 
entirely different objectives from the Equal Service Laws. 

It is well established that the primary object of the 
License Law was the raising of revenue, and that, for this 
reason, it does not limit the revocation power granted under 
salutary laws passed in the interests of health, safety, 
morals, welfare, or the like. Thus, the License Law is 
modified in the title on Taxation and Fiscal Affairs. Thus, 
also, in JRichards v. Davison, 45 App. D. C. 395, it was held, 
on precisely this ground, that a regulation of the com¬ 
missioners, permitting revocation of the licenses of theaters 
and other places of amusement and promulgated under 
authority of a 1901 statute, 31 Stat. 1463, was not repealed 
by or in any way inconsistent with the License Tax Act of 
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1902,32 Stat. 622. The 1902 License Tax Act was, of course, 
the source from which the present General License Law 
stems. 

It is also significant that the General License Law pro¬ 
vides, as did the 1932 Act before it, “That nothing in this 
chapter shall be interpreted as repealing any specific Act 
of Congress or an)’ of the police or building regulations of 
the District of Columbia regarding the establishment or 
conduct of the businesses, trades, professions, or callings 
named in this chapter, and not inconsistent with the pro¬ 
visions of this chapter. ’ ’ D. C. Code, §47-2307. And, as 
has been shown, the Equal Service Acts plainly fall within 
the meaning of the term police regulations, and are thus 
saved from repeal. 

Similarly, the Alcoholic Beverage Control Act, D. C. Code 
§ 25-101 et seq., is not inconsistent with the Equal Service 
Laws. The purposes of the two laws are not parallel. Even 
if it were agreed, for purposes of argument, that the two 
laws are inconsistent as applied to service of beverages to 
Negro minors, the defendant cannot be heard to object. For, 
clearly, the Equal Service Laws would be repealed only to 
the extent of the inconsistency; and since none of the com¬ 
plaining witnesses was a minor, they do not fall within the 
terms of the Alcoholic Beverage Law. The obvious answer 
to the defendant’s contention in this regard is that the two 
acts are to be read in the light of their respective objects— 
one to prevent discrimination against Negroes and the other 
for the protection of minors. The applicability of either law 
to Negro minors is not here in question. 

The defendant also argues that the 1901 Code deprived 
the Municipal Court of jurisdiction to forfeit licenses. It is 
not to be inferred, however, that Congress intended to 
deprive the court of powers expressly conferred on it by 
statute. The Code does not create a new police court, but 
rather provides, “There shall continue to be a police court 
in the District, as at present,” which would imply that the 
substantive powers of the old court were continued. 31 
Stat. 1196. The court had jurisdiction of “offenses against 
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municipal ordinances and regulations,” which would indi¬ 
cate that it could enforce such regulations in accordance 
with their terms. An analogous situation was presented in 
Cooper v. District of Columbia, Mac A. & M. 250, 258, where 
the court rejected a contention that a licensing act of the 
Legislative Assembly could not be enforced in the police 
court because it provided for imprisonment in the event of 
nonpayment of the fine, while the power to imprison in 
default of fine was not granted to the police court as then 
constituted. Finally, it is clear that in the event that the 
Municipal Court did lack power to forfeit licenses, it could 
nonetheless enforce the Equal Service Acts by fine alone. 
See Cooper v. District of Columbia, supra. 

CONCLUSION 

The Equal Service Acts of 1872 and 1S73 are valid and 
have not been repealed. 

Respectfully submitted, 

Philip B. Perlman, 

Solicitor General. 

Philip Elman, 

Special Assistant to the 

Attorney General. 

T. S. L. Perlman, 

Attorney, Department of Justice. 

September 1951. 
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QUESTIONS PRESENTED. 


The question in this “test case” is the present validity, 
as applied to restaurants, of two Acts enacted in 1872 and 
1873 by the former District Legislative Assembly forbid¬ 
ding designated types of public accommodations in the Dis¬ 
trict, including restaurants, from refusing equal service to 
“well-behaved and respectable persons” solely because of 
their race or color. The two basic issues are whether (a) 
Congress could and did constitutionally authorize the Legis¬ 
lative Assembly to enact those Acts, and (b) the Acts have 
been saved from repeal and are now in force. 

Although the newspapers frequently refer to this case 
as “the restaurant segregation case,” it does not involve 
racial segregation within the restaurant, or the issue 
whether “separate but equal” facilities in the form of 
allegedly comparable separate eating facilities for white 
people and for colored people would be constitutional. The 
crux of this case is the illegality of complete exclusion of 
“well-behaved and respectable” colored persons, solely be¬ 
cause of their race and color, from eating-places allegedly 
open to the general public. 





INDEX 


Page 

Interest of the American Veterans Committee (AVC)... 1 

3 
5 

I. The Legislative Assembly was validly empowered to 
enact the acts of 1872 and 1873 .,.. 5 

II. The 1872-1873 Acts have not been repealed.'.. 15 

A. The 1872 Act was not repealed by the 1873 Act. 15 

B. The change of Government effected in 1874 and 

1878 did not repeal the 1872-1873 Acts... 16 

C. The 1872 and 1873 Acts were saved from repeal 
(and were in effect re-enacted) by section 1636 
and 1640 of the 1901 D. C. Code. This is conclu¬ 


sively demonstrated by this Court’s decision in 
Johnson v. District of Columbia, 30 App. D. C. 

520, 36 Wash. L. Rep. 173 (1908)... 22 

(1) “Acts relating to police regulations”__ 24 

(2) “Acts relating to municipal affairs only”.. 27 

(3) “Penal statutes authorizing punishment by 

fine only ”.. 32 


D. The 1872-1873 Acts have not been repealed by, 
and are not inconsistent with, any regulation pro¬ 
mulgated by the District Commissioners or apy 


other statute... 32 

E. The District Government’s failure for many years 
to enforce the 1872-1873 Acts did not effect a re¬ 
peal of those acts.,. 34 

III. The Acts of 1872 and 1873 were, and still are, reasonable 
and necessary measures to remedy a real munici¬ 
pal evil, and should therefore be accorded the 
benefit of the presumption that such legislative 
measures are valid and still in effect... 35 


A. Historical background of enactment and enforce¬ 
ment of the 1872-1873 Acts 


The facts of this case 
Argument. 


t • 


35 















ii INDEX CONTINUED. 

Page 

B. The widespread discrimination against colored 
citizens now practiced by restaurants in the Dis¬ 
trict has resulted in a desperate lack of adequate 
eating facilities for colored citizens and for 
groups containing both white and colored persons 41 

IV. The District of Columbia is ready and will accept equal¬ 
ity of right in the public eating places of our Na¬ 
tion’s Capital. 42 

APPENDICES. 

A. Examples of foreign reactions to racial discrimination in 


the District of Columbia. la 

B. The Background of this case. 6a 

C. Summary of Acts of 1872 and 1S73. 7a 

D. Summary of decisions recognizing validity of Acts of Leg¬ 
islative Assembly after 1878 . 9a 

E. Legislative History of the 1878 Organic Act. 11a 

F. Examples of Boycotts of Washington because of its racial 

discrimination. 13a 


Casks: 


TABLE OF AUTHORITIES. 


Air Terminal Services, Inc. v. Bentzel, 81 F. Supp. Gil (D. C., E. D. 

Va. Alex. Div. 1949) . 45 

Atchison, T. <$■ S. F. By. v. Sowers, *213 U. S. 55 (1909) . 9 

Bank v. Bell, 62 Calif. App. 320, 217 Pac. 538 (1923) . 31 

Binns V. United States, 194 XL S. 486 (1904) . 7 

Bird V. United States, 187 U. S. 118 (1902) . 17 

Board of Trade of City of Chicago v. Wallace, 67 F. (2nd) 402 (C. C. A. 

7th 1933) cert. den. 291 U. S. 680 (1934) . 32 

Bob-Lo Excursion Co. v. Michigan, 333 IT. S. 28 (1948) . 10 

Buchanan v. Warlcy, 245 U. S. 60 (1917) . 47 

Bungalow Amusement Co. v. City of Seattle, 148 Wash. 4S5, 269 Pae. 1043 

(1928)... 13 

Bush V. District of Columbia, 1 App. D. C. 1 (1893) . 10a 


Butts V. Merchants <$• Miners Transportation Co., 230 U. S. 126 (June 


16, 1913).39,40 

Callan v. District of Columbia, 16 App. D. C. 271 (1900) . 11a 

Cape Girardeaji County Court v. Hill, 118 U. S. 68 (18861 . 23 

Carr V. Corning 86 App. D. C. 173, 182 Fed. (2d) 14 (1950) .30,31 

Chicago, B. <$• Q. B. Co. v. Iowa, 94 U. S. 155 (1S76) . 34 

Christianson v. King County, 239 U. S. 356 (1915) . 7,9 

Civil Bights Cases, 109 U. S. 3 (18S3) .38,40 

Clinton V. Englebrecht, 80 IT. S. (13 Wall.) 434 (1871) . 7 

Cooper v. District of Columbia, MacArthur & Mackey (11 D. C.) 250 

(1880). 12,9a 

Cope v. Cope, 137 U. S. 682 (1891) . 7,9 

Corporation of Washington v. Eaton, 4 Craneh C. C. (4 D. C.) 352, 29 Fed. 

Cases, p. 345, No. 17,228 (1833) . 5 































INDEX CONTINUED. 


111 


Pa<re 


Costello V. Palmer, 20 App. D. C. 210, 30 Wash. L. Eep. 402 (1902)_j.. 35 

Coughlin V. District of Columbia, 25 App. D. C. 251 (1905) .;.. 33 

Cronin v. Adams, 192 U. S. 108 (1904) .. 13 

Cronin v. Adams, 29 Colo. 4S8, G9 Pac. 590 (19021 .:.. 13 

Crooms v. Schad, 51 Fla. 168, 40 So. 497 (1906) 1.;.. 13 

Dennison v. Gavin, 3 MacArthur (10 D. C.) 265 (18") ..16, 33 

D. Ginsburg <$■ Sons, Inc. V. Popkin, 2S5 U. S. 204 (1932) .:.. 17 

District of Columbia v. Bailey, 171 U. S. 161 (1898) .i.. 33 

District of Columbia v. Burgdorf, 6 App. P. C. 465 (1895) .. 9a 

District of Columbia V. Horning, 47 App. D. C. 413 (1918) .!.. 42 

District of Columbia V. Hutton, 143 U. S. 18 (1892) .8^20,21 

District of Columbia V. .John It. Thompson Company, Inc., 81 Atl. (2d) 

249, 79 Wash. L. Rep. 726 (1951) .'.: . 4 

District of Columbia V. Lee, 35 App. D. C. 341 (1910) ... 33 

District of Columbia V. Nau, 9 Mackey (20 D. C.) 547 (1892) . 8 a, 11a 

District of Columbia v. Waggaman, 4 Mackey (15 D. C.) 32S (1885) .... 10a 

District of Columbia v. Watson (No. 484,055, Criminal, Mun. Ct.) __ 26 

District of Columbia V. Weaver, 6 App. D. C. 482 (1895) .,. 9a 

Donnell v. State, 48 Miss. 661, 12 Am. Rep. 375 (1873) .. 24 

Eckloff v. District of Columbia, 135 U. S. 240 (1890) . ,.S, 20 

Ex Parte Meyers, 7 Calif. App. 528. 94 Pac. 870 (190S) .,. 13 

Ex Parte Wall, 107 U. S. 265 (1882).. 32 

Federal Communications Comm. v. WOKO, 329 U. S. 223 (1946) .. 32 

Ferguson v. Gics, S2 Mich. 358, 46 N. W. 718 (1890) .L. 4S 

France v. Corp. of Washington, 5 Cranch C. C. (5 D. C.) 667, 9 Fed. Cases, 

p. 660, No. 502S (1840) .. 5 

Goggin v. Calif. Labor Div., 336 U. S. 118 (1949). . 28 

Graham and Foster v. Goodcell, 282 U. S. 409 (1931)... 17 

Graham v. Brotherhood of Locomotive Firemen and Enqincmen, 338 U. S. 

232 (1949) ..143,44 

Grant v. Cooler, 7 D. C. 165 (1871).. 8 

Greenberg v. Western Turf Assn., 140 Calif. 357, 73 Pac. 1050 (1903) .... 24 

Bundling v. Chicago, 176 Ill. 340, 52 N. E. 44 (1898).>. 13 

Hawker v. Neic York, 170 U. S. 189 (1898).32 

Henderson v. E Street Theatre Corp., 63 Atl. (2d) 649, 76 Wash. L. Rep. 

1165 (Mun. Ct. App. Dist. Col., 1948).40 

Henderson v. United States, 339 U. S. 816, (1950).38,43,44 

Home Tel. # Tel. Co. v. City of Los Angeles, 155 Fed. 554 (C. C., Calif. 

1907) 31 

Homer <$- Son v. Commonwealth, 106 Pa. St. Rep. 221 (1884).i. 34 

Hopkins v. City of Richmond, 117 Va. 629, 86 So. 139 (1915).,. 13 

Hornbucklc v. Toombs, S5 U. S. (18 Wall.) 648 (1S74). 9 

Hurd v. Hodge, 334 U. S. 24 (1948).35; 43, 44 

Johnson v. District of Columbia, 30 App. D. C. 520, 36 Wash. L. Rep. 173 

(190S) .22,24,30,9a 

Johnson v. District of Columbia, 6 Mackey (17 I). C.) 21 (1887).j. Ha 

Keller v. Potomac Electric Co., 261 U. S. 428 (1923).;. 7 

Kelly v. Washington, 302 U. S. 1 (1937).;. 34 

Lansburgh v. District of Columbia, 11 App. D. C. 512 (1897).i. 11a 

Laslcy v. District of Columbia, 14, App. D. C. 407(1S99).’18,9a 

Laucr v. District of Columbia, 11 App. I). C. 453 (1897).. 42 

Lewis v. District of Columbia, — App. D. C. —, 190 F. (2d) 25 (1951) ,. 12 

L’Hotc v. New Orleans, 177 U. S. 587 (1900).j. 24 

Louisville 4’ A T . R. Co. v. United States, 282 TJ. S. 740 (1931).. 34 

Lynch v. United States, 189 F. (2d) 476 (C. A. 5, 1951) .1. 14 

Maynard v. Hill, 125 U. S. 190 (188S). ,..7,9 

Mayo v. James, 53 Va. (12 Gratt.l 17 (1S55). 13 

McDcmott v. Wisconsin, 228 U. S. 115 (1913).j. 42 

McDonald v. Thompson, 305 U. S. 263 (1938). 17 

McKeown v. State, 197 Ark. 454, 124 S. W. (2d) 19 (1939).. 34 

























































IV 


INDEX CONTINUED. 


Page 


McLaurin x. Oklahoma Slate Regents, 339 U. S. 637 (1950).43,44 

Milliken x. Meyers, 25 Calif. App. 510, 144 Pac. 321 (1914). 31 

Miners’ Bank x. Iowa, 53 U. S. (12 How.) 1 (1851). 7 

Mitchell v. United States, 313 U. S. 80 (1941).38,47 

Morgan x. Virginia, 328 U. S. 373 (1946). 44 

Nance v. Mayflower Tavern, Inc., 106 Utah 517, 150 P. (2d) 773 (1944).. 14 

National Bank x. Shoemaker, 97 U. S. 692 (1S78). 6 

Nichols <$• Co. v. Secretary of Agriculture, 131 F. (2d) 651 (C. C. A. 1st 

1942) 32 

Parsons x. District of Columbia, 8 App. D. C. 391, 24 Wash. L. Rep. 269 

(1S96), affirmed, 170 U. S. 45 (1S9S). 9a 

Patterson v. Taylor, 51 Fla. 275, 40 So. 493 (1906). 13 

People v. King, 110 X. Y. 418, 18 X. E. 245 (18SS). 24 

People of Puerto Rico v. Suazo, 63 Puerto Rico Rep. 869 (1944). 10 

People of Puerto Rico v. American R. R. Co., 254 Fed. 369 (C. C. A. 1, 

1918) 9 

Porter x. City of Santa Barbara, 140 Calif. App. 130, 35 P. (2d) 207 

(1934) 31 

Prawdsik x. City of Grand Rapids, 313 Mich. 376, 21 X T . W. (2d) 168 

(1946) 12 

Puerto Rico v. Shell Co., 302 U. S. 253 (1937).9,10 

Queenside Hills Realty Co. v. Saxl, 328 IT. S. 80 (1946). 12 

Railroad Company x. Brown, 84 U. S. (17 Wall.) 445 (1S73). 36 

Railway Mail Ass’n v. Corsi, 326 U. S. 88 (1945). 11 

Richards v. Bellingham Bay Land Co., 54 Fed. 209 (C. C. A. 9, 1893). 9 

Richards x. Davison, 45 App. D. C. 395 (1916). 33 

Roach v. Van Riswick, MacArthur <$• Mackey, (11 D. C.) 250 (1S80).S, 12 

Roth v. District of Columbia, 16 App. D. C. 323 (1900). 8 

Schocn Bros. v. Pylant, 162 Ga. 565, 134 S. E. 304 (1926). 12 

Screws x. United States, 325 U. S. 91 (1945).14,42 

Shelley x. Kraemer, 334 IT. S. 1 (1948).43,44,47 

Simms x. Simms, 175 U. S. 162 (1S99). 7 

Smith x. Allwright, 321 IT. S. 649 (1944). 44 

Smith x. Olcott, 19 App. P. C. 61, 29 Wash. L. Rep., 766 (1901).25, 10a 

Smith x. Stoutcnburgh, 8 App. P. C. 510 (1896). 11a 

Standard Oil Co. v.‘ Fitzgerald, S6 F. (2d) 799 (C. C. A. 6th 1936), cert. 

den. 300 U. S. 683 (1937). 34 

State x. Gurry, 121 Md. 534, 83 Atl. 546 (1913). .. 13 

Steele x. Louisville 4' Nashville R. Co., 323 U. S. 192 (1944). 44 

L. P. Steuart <$• Bros. x. Bowles, 78 App. P. C. 350, 140 F. (2d) 703, 

affirmed , 322 IT. S. 398 (1944). 32 

Stevens x. Stoutcnburgh, 8 App. D. C. 513 (1896). 11a 

Stoutcnburgh x. Hcnnick, 129 U. S. 141 (1889).6,18,25 

Strauder x. West Virginia, 100 IT. S. 303 (1SS0). 44 

Sweatt x. Painter, 339 U. S. 629 (]950). 43 

Takahashi v. Fish & Game Commission, 334 U. S. 410 (1948). 43 

United States ex. rel. Daly x. McFarland, 28 App. I). C. 552 (1907). 33 

United States ex rel. Early x. Richards, 35 App. P. C. 540 (1910). 33 


United States x. Alpers, 338 IT. S. 680 (19501 


United States x. Borden Co., 30S IT. S. 188 (1939) 


17 


United States x. Burroughs, 2S9 U. S. 159 (1933). 17 

United States v. Dewitt. 76 U. S. (9 Wall.) 41 (1869). 24 

United States x. Dotterwcich, 320 U. S. 277 (1943). 42 

United States x. Freeman, 239 IT. S. 117 (1915). 42 

United States x. May, 2 MacArthur (9 D. C.) 512 (1876). 16 

United States x. Powers, 307 IT. S. 214 (1939). 17 

United States x. Raynor, 302 IT. S. 540 (1938). 42 

Village of Euclid x. Ambler Realty Co., 272 IT. S. 365 (1926). 12 

Walker x. New Mexico <$• Southern Pacific R. Co., 165 U. S. 593 (1897).... 7 

Washington x. Miller, 235 U. S. 422 (1914). 17 




















































INDEX CONTINUED. 


v 


Page 


Welch v. Cook, 97 U. S. 541 (1878).6 

Western Turf Association v. Greenberg, 204 U. S. 359 (1907).. 10 

Williams v. United States, 341 U. S. 97 (1951). '... 14 

Wood v. United States, 41 U. S. (16 Pet.) 342 (1842). ;... 42 

Wright v. Securities and Exchange Commission, 112 F. (2d) 89 (C. C. A. 

2nd 1940) .32 


Acts: 


of May 3, 1802 (2 Stat. 195). 5 

of Feb. 24, 1804 (2 Stat. 254). 5 

of March 26, 1804 (2 Stat. 283).. 7 

of March 3, 1805 (2 Stat. 332)..... 5 

of Dec. 15, 1810, Ninth Council, Laws, Corp. of Wash., p. 29. ..... 14 

of May 4, 1812 (2 Stat. 721). ;... 5 

of May 15, 1820 (3 Stat. 583). 5 

of April 20, 1836 (5 Stat. 10). 7 

of June 12, 1838 (5 Stat. 235). «... 7 


of May 17, 1848 (9 Stat. 223). j... 5 

of Aug. 14, 1848 (9 Stat. 323). '... 7 

of March 3, 1849 (9 Stat. 403). J... 7 

of Sept. 9, 1850 (9 Stat. 446).. 7 

of Sept. 9, 1850 (9 Stat. 453).. 7 

of March 2, 1853 (10 Stat. 172).. 7 

of June 3, 1853, Fifteenth Council, Laws, Corp. of Wash., p. 81. ... 14 

of May 30, 1854 (10 Stat. 277).. 7 

of Feb. 28, 1861 (12 Stat. 172). ,... 7 

of Mar. 2, 1S61 (12 Stat. 239).7 

of Feb. 24, 1863 (1- Stat. 664).7 

of March 3, 1863 (12 Stat. 805).. 36 

of Mar. 3, 1863 (12 Stat. SOS).. 7 

of May 26, 1S64 (13 Stat. 85)... 7 

of July 1, 1864 (13 Stat. 326, 329). ..36,45 

of July 2, 1864 (13 Stat. 344, 351)... 36 

of March 3, 1865 (13 Stat. 507)... 36 

of March 3, 1865 (13 Stat. 536, 537)...36,45 

of April 9, 1866 (14 Stat. 27). 36 

of June 21, 1866 (14 Stat. 66, 67).. 36 

of January 8, 1867 (14 Stat. 37)... 36 

of January 25, 1867 (14 Stat. 379).. 36 

of March 2, 1S67 (14 Stat. 43S).. 36 

of July 13, 186S (15 Stat. 85, S8).. 36 

of Julv 26, 1868 (15 Stat. 178)... 7 

of March 18, 1S69 (16 Stat. 3). I... 36 

of June 10, 1S69, 66th Council, Laws, Corp. of Wash., p. 22.... . .14,37 
of Mar. 7, 1S70, 67th Council, Laws, Corp. of Wash., p. 22... J. .15, 37 

of May 31, 1870 (16 Stat. 140)... 36 

of February 21, 1871 (16 Stat. 419)... .5, 15 

of April 20, 1S71 (17 Stat. 13).. 36 

of June 20, 1872, D. C. Legislative Assembly (ch. 51, p. 65) ..... .3, 7a 

of February 17, 1873 (17 Stat. 464)... 11a 

of March 3, 1873 (17 Stat. 601).. 36 

of June 26, 1873, Legislative Assembly ch. 46, p. 116) . ...3,7a 

of June 20, 1S74 (IS Stat., part. 3. p. 116). 16 

of June 22, 1874 (18 Stat., part 2). ;... 16 

of March 1, 1875 (18 Stat. 335) (Civil Rights Act). ;... 36 

of June 11, 1878 (20 Stat. 102). ;... 16 

of June 19, 1878 (20 Stat. 166)... 18 

of January 26, 1887 (24 Stat. 368, ch. 48). 18 

of January 26, 1S87 (24 Stat. 368, ch. 49). 6 























































IV 


INDEX CONTINUED. 


Page 


Act of Feb. 4, 18S7 (24 Stat. 379)_ 

Act of March 2, 1889 (25 Stat. 872).. 
Act of March 3, 1891 (26 Stat. 841).. 
Act of February 26, 1892 (27 Stat. 394) 
Act of March 3, 1893 (27 Stat. 563) 

Act of March 3, 1901 (31 Stat. 1189).. 
Act of June 30, 1902 (32 Stat. 520).. 
Act of Julv 1, 1902 (32 Stat. 590, 622) 
Act of March 2, 1911 (36 Stat. 966)... 
Act of Aug. 24, 1912 (37 Stat. 512).. 
Act of Mar. 2, 1917 (39 Stat. 951).... 
Act of May 29, 1928 (45 Stat. 1007).. 
Act of March 2, 1929 (45 Stat. 1540) 
Act of July 1, 1932 (47 Stat. 550).... 
Act of January 24, 1934 (48 Stat. 319) 
Act of June 22, 1936 (49 Stat. 1807).. 
Act of July 30, 1947 (61 Stat. 633).. 


38 

19 

18 

6 

10a 


<>•> 


18, 19 
. 10 
. 10 
. 19 
. 19 
. 33 
. 33 
. 10 
. 19 


Act or August 1, 1950 (Public Law 630, Slat Congress, sec. 5 (n)).... 43 


Codes: 


Alaska Compiled Laws, sec. 20-1-3 (1949) . 10 

D. C. Code, 1901 ed., secs. 43. IS 

1636 .18,19,22 

1640 .18,19,22 

B. C. Code, 1929 ed., pp. 499-500 . 20 

D. C. Code, 1940 ed., Preface, p. xiv. 29 

D. C. Code, 1940 ed., secs. 1-224, 1-226 . 6 

11-602 . IS 

22-801 . 26 

25-101 . 33 

25-106 . 34 

47-2301 33 

47-2307 33 

49-102 . 19 


pp. 1285-1286 . 20 

D. C. Compiled Statutes, 1887-1889 (Albert & Lovcjov, ed., 1894) ch. 

XVI, sees. 148-154 .‘.3,19 

Meyers, William F., Comprehensive General Index of the Laws of the 

District of Columbia in force January 1, 1912”.19,39 

Rev. Stats., sec. 1S51 . 7 

Rev. Stat. for Dist. of Col. (18 Stat., part 2), secs. 49, 50 . 5 

354 . 21 


1176, 1177 . 11a 


16-68, 91, 1296 _ 16 


1 U. S. C., 1946 ed., sec. 54 b. 19 

1 U. S. C., 1946 ed., Supp. Ill, sec. 204(b) . 19 

48 U. S. C., 1949 ed., secs. 77, 821, 1405r . 10 

49 U. S. C., 1946 ed., sec. 3(1) . 3S 


Miscellaneous: 


Alaska Gen. La%vs, 1945, ch. 2, sec. 1 . 

Black’s Law Dictionary (4th ed., 1951) p. 14S7 . 

Blackstone, Commentaries on the Laws of England , Bk. IV, Ch. 13, p. 

*162 (Cooley’s Ed., 1876) . 

Charter of the United Nations, Art. 55(c), 56 (59 Stat. 1031, 1045).... 

43 Coug. Globe, 642, 643, 644, 686, 687, 1363 . 

7 Cong. Rec., 45th Cong., 2nd sess. 

(May 7, 1S7S), p. 3246 . 


10 

14 

24 

43 

8 


11a 




















































INDEX CONTINUED. 


vn 


Page 

(May 21, 1878), p. 3607 .... 11a 

(May 22, 1878), p. 3663 .... ISa 

(May 24, 1878), p. 3749 .... 12a 

(May 26, 1S78), pp. 3778 and 3780 .. 12a 

42 Cong. Rec. 7017 .'... 31 

93 Cong. Roc., part 12, p. A-3300 (July 2, 1947) .j... 42 

95 Cong. Rec. 7010-7018 .’... 6 

Coolov, Treatise on Constitutional Limitations, Ch. XVI, pp. 829, 869 

(7th ed., Lane, 1903) .... 24 

Cox, Walter S., “Code of Law for the District of Columbia” (1898).. 28 

D. C. Recreation Board, Minutes, July 10, 1951 .;... 46 

DuBois, W. E. B., Souls of Blade Folk (1903) .. 44 

Freund, The Police Power, sees. 2, 694-695 (1904) .I... 24 

Graves, W. Brooks, Fair Employment Practices Legislation in the 
United States, Fedcral-State-Municipal, Pub. Aff. Bull. 93 (April 

1951) .. 13 

Hearings, Subcomm. on Home Rule & Reorg., House Dist. Comm. 

SOth Cong., 1st scss., pp. 219-221 (.Tune 30-.Tuly 25, 1947) .. 6 

Slst Cong., 1st sess., pp. 12-17 (February 17, 1949) .. 6 

H. Rept. 3491, 51st Cong., 2nd sess.!... 18 

H. R. 3259, 45tli Cong., 2nd sess.:... 11a 

H. R. 9S35, 56th Cong.'... 30 

H. Rept. 1017, 56th Cong., 1st sess.. 29 

Journal, House of Delegates, D. C. Leg. Assembly, 2d Ann. sess. 1872, 

v. 4, p. 151 ..... 24 

Journal, Council, D. C. Leg. Assembly, 3d reg. sess., v. 5, p. 255.. 28 

Madison, James, The Federalist and Other Constitutional Papers, "No. 

43 (Scott Ed. 1S98) . j. .. 5 

National Committee on Segregation in the Nation’s Capital, Report of, 

Segregation in Washington (December 10, 1948) .j. .39, 41 

New York Times (September 25, 1904) .. 39 

Note, 49 A. L. R. 505 (1927) .i... 10 

President’s Committee on Civil Rights, Report of, To Secure These 

Lights (Govt. Printing Off., October 29, 1947) .. 41 

President’s Committee on Equality of Treatment and Opportunity in 
the Armed Services, Report of, Freedom to Serve (Govt. Printing 

Off., May 22, 1950) ...42,44 

President’s Message to Congress, Feb. 2, 1948 (H. Doc. 516, SOth Cong., 

2nd sess.) . 42 

President’s Message to Congress, .Tan. 5, 1949 (H. Doc. 1, Slst Cong., 

1st sess.) .:... 42 

Puerto Rico Laws, 1943, Act No. 131, p. 404 .1... 10 

S. 5530, 55th Cong., 3rd sess. 29 

S. 1527, Slst Cong., 1st scss. 6 

R. 1976, S2nd Cong. 6 

R. Rept. 630, 82nd Cong., 1st sess.. 6 

R. Res. 97, 60th Cong.. 31 

Time Magazine, p. 12 (Aug. 6, 1951) .. 44 

U. S. Constitution, Art. I, sec. 8, cl. 17 .:. ..7, 40 

T T . S. Constitution, Art. IV, sec. 3, cl. 2 . 8 

U. R. Constitution, Art. VI. 44 

Virgin Islands, Act of Sept. 12, 1950, Bill No. 1, 15th Lcgis. Assembly, 

1st sess. 1950 .:... 10 

5 Wash. Bd. of Trade Rep. 16 (Nov. 1895) .i... 28 

8 Wash. Bd. of Trade Rep. 22 (Nov. 1898) . 28 

9 Wash. Bd. of Trade Rep. 20. 134 (Nov. 1899) . 29 

10 Wash. Bd. of Trade Rep. 5. 1.38 (Nov. 1900) .;... 29 

12 Wash. Bd. of Trade Rep. 23 (Nov. 1902) .. 30 

13 Wash. Bd. of Trade Rep. 119 (Nov. 1903) .:... 30 

14 Wash. Bd. of Trade Rep. 7, 28 (Nov. 1904) . 31 

15 Wash. Bd. of Trade Rep. 35 (Nov. 1905) . 31 

17 Wash. Bd. of Trade Rep. 43, 149 (Nov. 1907) .!... 31 


















































viii INDEX CONTINUED 

Page 

IS Wash. Bd. of Trade Rep. 39, 1G3 (Nov. 190S) . 31 

19 Wash. Bd. of Trade Rep. 34. 117 (Nov. 1909) . 31 

20 Wash. Bd. of Trade Rep. 39 (Nov. 1910) . 31 

Washington Evening Star 

(July 20 , 1872) . 36 

(August 13, 1S72) . 37 

(August 27, 1872) . 37 

(August 30, 1872) . 37 

(September 3, 1S72) . 37 

(November 2, 1872) . 37 

(December 5, 1872) . 37 

(July 12, 1950) . 44 

(July 27, 1950) . 4(5 

(August 20 , 1950) . 44 

(September 1 , 1950) . 26 

(September 3, 1950) . 46 

Washington Post 

(June 30, 1947) . 42 

(March 1 , 1950), letter of Whvte, Janies H. 38 

(July 12, 1950) .•... 44 

(September 3, 1950) . 46 

(Julv 6 , 1951), Editorial . 46 

(Oct*. 3, 1951) . 46 

(Oct. 6 , 1951), Editorial . 46 

Washington Times-Herald (February 22, 1950) .32,6a 

7 Words and Phrases, ‘‘Civil Rights” (Perm. Ed. 1940) . 14 

32 Words and Phrases, “Police Regulations,” (Perm. ed. 1940) . 24 



























IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 11,039 

JOHN R. THOMPSON COMPANY, INC., Appellant, 

v. 

DISTRICT OF COLUMBIA, Appellee. 


No. 11,044 

DISTRICT OF COLUMBIA, Appellant, 

v. 

JOHN R. THOMPSON COMPANY, INC., Appellee. 


Appeals from the Municipal Court of Appeals for the 

District of Columbia. 


BRIEF OF 

AMERICAN VETERANS COMMITTEE, INC. (AVC) 

AMICUS CURIAE 


INTEREST OF THE AMERICAN VETERANS 
COMMITTEE (AVC). 

The American Veterans Committee is a nation-wide or¬ 
ganization composed of veterans who served honorably in 
the Armed Forces of the United States during World War 
II. Our membership includes white and colored veterans 
and is without regard to race, color, religion, or national 
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origin. Many thousands of AVC’s members live and work 
in the District of Columbia. 

The restaurant of the Greater Washington AVC Club¬ 
house, at 1751 New Hampshire Avenue, N. W., Washing¬ 
ton, D. C., of course would not refuse to serve any “well- 
behaved and respectable” person solely because of his race, 
color, or religion, whether or not the 1S72-1S73 Acts are 
held valid. AVC, nevertheless, has a direct interest in this 
case, since manv restaurants covered bv the 1872-1S73 Acts 
refuse service not only to AVC members who are colored 
but also to AVC’s white members when in racially mixed 
groups. 

More important, AVC believes that the racial discrimina¬ 
tion so widespread in the District, and so blatantly per¬ 
petrated in its restaurants and certain other places of pub¬ 
lic accommodation, is inconsistent with the moral and spir¬ 
itual foundation upon which rests the edifice of our national 
welfare and greatness. Most of our members served over¬ 
seas. There was no “community pattern” of racial dis¬ 
crimination and segregation when the chips were down and 
there was only the mud, the foxholes, and the dangers of 
the ocean and of mortal battle in the fight to preserve our 
Nation’s way of life. There should not be any here. This 
cancerous evil must and should be excised from our Nation 
and from our Nation’s Capital. 

Racial discrimination in our Capital City is not only an 
injustice to the colored people of the District—it is sym¬ 
bolic of a weakness in our democracy which furnishes grist 
for the propaganda mills of the communists and fascists 
all over the world and impairs our international relations 
with many Nations whose friendship we need if we are to 
resist the aggressions of totalitarian nations. 1 More and 
more people, here and abroad, recognize that racial dis¬ 
crimination in the United States is of the same cloth as the 
Nazi and fascist philosophy of racism whose defeat was a 
major aim of the United States and the Allied Nations in 
World War II. Such discrimination is inconsistent with 

i Examples of foreigners’ reactions to racial discrimination in the District 
of Columbia are in Appendix A, at the end of this Brief. 
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the stated objectives for which the United States and the 
United Nations are now fighting in Korea. Therefore, we 
of AVC, as American citizens and veterans who fought and 
bled to eliminate that racism, continue to oppose it in 
civilian affairs to prevent its becoming a catalyst for an¬ 
other World War. 

THE FACTS OF THIS CASE.- 

On July 27, 1950, three “well-behaved and respectable 
persons” 3 seeking a meal in the restaurant owned and oper¬ 
ated by the John R. Thompson Company at 725 14th Street, 
N. W., Washington, D. C., were refused service solely be¬ 
cause two were colored (Thompson App. 2, 18). An in¬ 
formation containing four counts was then filed against 
the Company in the Municipal Court for the District of 
Columbia, based on the 1S72 and 1S73 Acts of the Legisla¬ 
tive Assembly. 4 Count 1 was based on the 1872 Act. 
Counts 2, 3, and 4 were based on the 1873 Act. 

On August 1,1950, Judge Myers quashed the information 
on the basis of his decision in a prior case (Criminal 99,150; 
July 10,1950) in which he ruled as follows: 

(a) ‘‘The Legislative Assembly for the District of 
Columbia did have the right to enact the two Acts of 
1S72 and 1873 because they were in the nature of muni¬ 
cipal ordinances or police regulations.” (Thompson 
App. 10). 

(b) “The Legislative Assembly Acts in their objec¬ 
tive light were not unreasonable.” (Thompson App. 

ii). “ ! 


- The background of this case is summarized in Appendix B. 

3 These were: (1) Dr. Mary Church Terrell (colored)—former member, 
T>. C. Board of Education; first and now honorary president of the National 
Association of Colored Women; member, Washington Branch, American Asso¬ 
ciation of University Women. (2) Her. Arthur F. Elrnes (colored)-^Pastor, 
Peoples Congregational Church. (3) Miss Jean Joan Williams (white)—Ex¬ 
ecutive Secretary, Washington Fellowship (formerly Inter church Fellowship). 

•* The Act of June 20, 1872, is set forth in D. C. Laws, 1871-72, Part IV, ch. 
51, pp. 65-60. The Act of June 26, 1873, is set forth in D. C. Tmws, 1&7S, Part 
II, cli. 46, pp. 116-110. Both Acts are compiled in District e>f Columbia Com¬ 
piled Statutes, 1SS7-1SS9 (Abert & Lovejoy, cd., 1894), ch. XVT, secs. 1148-154. 
pp. 183-185. Their pertinent provisions are summarized in Appendix C, at the 
end of this Brief. 




(c) “ . . . the Acts of 1872 and 1873 of the Legisla¬ 
tive Assembly did not survive the Organic Act of 1878 
because the latter repealed them by implication.” 
(Thompson App. 16). 

On May 24, 1951, the Municipal Court of Appeals affirmed 
the trial court as to Count 1, and reversed the trial court 
as to Counts 2, 3 and 4. District of Columbia v. John R. 
Thoynpson Company, Inc., SI Atl. (2d) 249, 79 Wash. L. 
Rep. 726 (1951). 

Chief Judge Cayton ruled that the 1872 and 1873 Acts 
were and still are valid. Judge Clagett ruled that both 
Acts were valid when enacted and that the 1S73 Act is still 
valid, but that ‘‘the effect of the 1873 Act was to repeal 
the 1S72 Act, at least so far as restaurants are concerned” 
(81 Atl. 2d at 262; Thompson App. 48). Judge Hood dis¬ 
sented solely on the ground that the Acts were invalid when 
enacted; his position was that Congress could not validly 
empower the Legislative Assembly to enact these Acts be¬ 
cause “the legislation here in question was civil rights leg¬ 
islation rising to a higher plane or dignity than mere regu¬ 
lation of restaurants and other places of public entertain¬ 
ment” (81 Atl. 2d at 265; Thompson App. 53). The court 
below thus decided, in effect: (a) that the 1872 Act had 
been repealed by the 1S73 Act, “at least so far as restau¬ 
rants are concerned”; and (b) that the 1873 Act was valid 
when enacted, has not been repealed, and is valid now. 

The Thompson Company petitioned this Court for leave 
to appeal from the judgment of the Municipal Court of Ap¬ 
peals as to Counts 2, 3 and 4 (No. 11,039); and the District 
of Columbia filed a similar petition as to Count 1 (No. 
11,044). This Court allowed and consolidated the cross¬ 
appeals. 






5 


ARGUMENT. 

I. THE LEGISLATIVE ASSEMBLY WAS VALIDLY 
EMPOWERED TO ENACT THE ACTS OF 1872 AND 
1873. 

By Act of February 21, 1S71 (16 Stat. 419), Congress 
abolished the Corporations of Washington and Georgetown, 
and the Levy Court, and created “a government by the 
name of the District of Columbia” (sec. 1). Section 5 pro¬ 
vided: “That legislative power and authority in said Dis¬ 
trict shall be vested in a legislative assembly as hereinafter 
provided.” Section 18 prescribed that “the legislative 
power of the District shall extend to all rightful subjects 
of legislation within said District, consistent with the Con¬ 
stitution of the United States and the provisions of this 
act, subject, nevertheless, to all the restrictions and limita¬ 
tions imposed upon States by the tenth section of the first 
article of the Constitution of the United States.” (16 Stat. 
at p. 423; Rev. Stats, for Dist. of Col., secs. 49-50, 18 Stat., 
part 2, pp. 5-6). The power thus conferred on the Legisla¬ 
tive Assembly was equivalent to the police power custo¬ 
marily exercised by States. See Part 1IC of this Brief. 

Such grant of authority was not unique. Rather, it con¬ 
formed to the pattern of legislation by which Congress, 
under the Constitution, governed the District and the Ter¬ 
ritories. ! 

The Framers of the Constitution had envisaged such au¬ 
thority for the District. “A municipal legislature for local 
purposes, derived from their own suffrages, will of course 
be allowed them,” said James Madison. The Federalist 
and other Constitutional Papers , No. 43, p. 239 (Scott Ed., 
1S9S). Moreover, similar power was granted before 1871 
to the Corporations of Washington and Georgetown. 5 
Analogous power was later granted to the District Com- 

5 Act of Mov 3, 1802 (2 Stat. 19;", 197); Act of February 24, 1804 (2 Stat. 
254, 255); Act of Mav 4, 1812 (2 Stat.. 721, 725); A<-t of May 15. 1820 (3 
Stat. 583, 587) : Act of May 17, 1S48 (9 Stat. 223, 224) ; Act of March 3, 
1805 (2 Stat. 332, 334-335) (Georgetown). See Corporation of Wash in at on v. 
Eaton, 4 Cranch C. C. (4 D. C.) 352, 29 Fed. Cases, p. 345, No. 17,228 (1S33); 
France v. Corp. of Washington, 5 Cranch C. C. (5 D. C.) 667, 9 Fed. Cases, p. 
660, No. 502S (1S40). 
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missioners. 0 And Congress may yet grant similar powers 
to a District Council, if the pending Home Rule Bill is 
enacted. 7 

The Thompson Company’s contention that Congress 
lacked power to authorize the Legislative Assembly to en¬ 
act the 1S72-1S73 Acts flies in the face of the following 
Supreme Court decisions: 

TI elch v. Cook , 97 U. S. 541, 542 (1S7S): “It is not 
open to reasonable doubt that Congress had power to 
invest, and did invest, the District government with 
legislative authority, or that the act of the legislative 
assembly of June 2G, 1873 [not the 1873 act here in¬ 
volved! was within that authority. We shall therefore 
consider the question as if that act exempting manu¬ 
facturing property from taxation had been passed di¬ 
rectly by Congress.” 

National Bank v. Shoemaker , 97 U. S. 692, 693 
(1878): “The property upon which the assessment was 
laid is in the District of Columbia, though outside the 
bounds of the city of Washington. But the legislative 
assembly, created by the organic act [of Feb. 21, 1871], 
had authority to legislate for the entire District; 

Stoutenbnrgh v. JTennick , 129 U. S. 141, 147 (1SS9) 
(involving an attempt by the Legislative Assembly to 
regulate interstate commerce): “It is a cardinal prin¬ 
ciple of our system of government, that local affairs 
shall be managed by local authorities, and general af¬ 
fairs by the central authority, and hence, while the rule 
is also fundamental that the power to make laws can¬ 
not be delegated, the creation of municipalities exercis¬ 
ing local self-government has never been held to trench 
upon that rule. Such legislation is not regarded as a 
transfer of general legislative power, but rather as the 

r * Act of .Tan. 20. 1887 (24 Stnt. 308, oh. 49) find Act of Feb. 20, ]S92 (27 
Strit. 394); D. C. Code, 1940 od„ secs. 1-224, 1-220. 

" The Senate pnssod n TTonie "Rule Fill (S. 1527) during the 81st Congress. 
05 Cong. Roc. 7010-7018.) The Sennte Committee on the District- of Columbia 
of the S2nd Congress has already recommended the enactment, of a revised 
Home Rule P.ill (S. 1970) and its report of August 10, 1951 fS. Rept. 0.30, 82nd 
Cong., 1st sess.) contains a comprehensive analysis upholding the power of 
Congress to delegate legislative power to a District Council. Other opinions 
that the Home Rule Bill is constitutional are set forth in: Hearings before 
Subeomm. on Home Rule and Reorganization, House Dist. Comm., 80th Cong., 
1st sess., pp. 219-221 (.Tune 30-.Tulv 25, 1947) ; Hearings, Ibid., 81st Cong., 1st 
sess., pp. 12-17 (Feb. 17, 1949). 
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grant of the authority to prescribe local regulations, 
according to immemorial practice subject of course to 
the interposition of the superior in cases of necessity 
... as the repository of the legislative power of the 
United States, Congress in creating the District of Co¬ 
lumbia ‘a body corporate for municipal purposes* could 
only authorize it to exercise municipal powers, and this 
is all that Congress attempted to do.’* 

Section IS of the District Organic Act of 1871 was de¬ 
rived from practically identical provisions previously used 
by Congress for many years in defining the authority 
granted to Territorial legislatures. 8 Section 18 provided, 
in part, that 

“. . . the legislative power of said District shall ex¬ 
tend to all rightful subjects of legislation within said 
District, consistent with the Constitution of the United 
States and the provisions of this Act . . .” 

The previous Territorial provisions, as codified ip Sec- 
lion 1851, Devised Statutes, provided, in part: 

“The legislative power of every Territory shall extend 
to all rightful subjects of legislation not inconsistent 
with the Constitution and laws of the United States.” 

The Supreme Court of the United States has uniformly up¬ 
held the power of Congress to confer such legislative au¬ 
thority on the Territories. 9 

The difference in language between Article I, sec. 8, cl. 
17 of the Constitution which confers on Congress the 

• s Territorial Organic Acts of: Louisiana (March 20, 1S04, 2 Stat. 283, 2S4) ; 
Wisconsin (April 20, 1830, n Stat. 10, 12); Iowa (.Tune 12, 1838, 5 Stat, 235, 
237); Oregon (Aug. 14, 1848, 0 Stat. 323, 325); Minnesota (March 3,, 1849, 9 
Stat. 403, 405) ; New Mexico (Sept. 9, 1850, 9 Stat. 440, 449) ; Utah (Sept. 
9, 1850, 9 Stat. 453, 454); Washington (March 2, 1853, 10 Stat. 172, 175): 
Nebraska and Kansas (May 30, 1854, 10 Stat. 277, 279, 285); Colorado (Feb. 
28, 1861, 12 Stat. 172, 174); Dakota (March 2, 1861, 12 Stat. 239, 24l) ; Ari¬ 
zona (Feb. 24, 1863, 12 Stat. 664, 665); Tdaho (March 3, 1863, 12 Stat. SOS, 
810); Montana (May 26, 1S64, 13 Stat. 85, 88); Wyoming (.Ttilv 26, 1868, 15 
Stat. 178, 180). See Clinton, v. Englebrceht, SO IT. S. (13 Wall.) 434, 444 
(1871). 

0 Simms v. Simms, 175 U. S. 162, 168 (1899); Bin ns v. United States, 194 
XT. S. 486, 491 (1904); Miners’ Bank v. Iowa, 53 XT. S. (12 How.) 1 (1851); 
Christianson v. King County, 239 TT. S. 356, 365 (1915) ; Cope v. Cope, 137 
U. S. 682, 684 (1891); Walker v. New Mexico Southern Pacific B. Co., 165 
XJ. S. 593 (1897); Maynard v. Kill, 125 U. S. 190, 204 (1SS8); Cf. Keller v. 
Potomac Electric Co., 261 U. S. 428 (1923). 
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“Power ... to exercise exclusive legislation in all Cases 
whatsoever, over such District,” and Article IV, sec. 3, cl. 2 
of the Constitution which confers on Congress the “Power 
to . . . make all needful Rules and Regulations respecting 
the Territory . . . ”, has no bearing on whether Congress 
could constitutionally vest the Legislative Assembly with 
power over all “rightful subjects of legislation.” The 
word “exclusive” in Article I imports no more or less than 
the word “all” in Article III, namely, that the ultimate 
power over the District, as over Territories, is in Congress, 
rather than in the President or judiciary or in any other 
government. Neither word precludes Congress from creat¬ 
ing legislative bodies for the District or the Territories 
whose enactments always remain subject to Congressional 
modification. Roach v. Van Riswick, MacArthur & Mackey 
(11 D. C.) 171, 174 (18S0). 

The validity and scope of the legislative power conferred 
on Territories has a direct bearing on the validity and scope 
of the power granted to the Legislative Assembly. The 
Congressional debates on the bill which became the Organic 
Act of 1871 demonstrate that Congress intended to create 
a “territorial” government for the District in the pattern 
of the other Territorial governments. 43 Cong. Globe 642, 
643, 644, 686, 6S7, 1363 (1871). Both the Supreme Court 
of the United States and this Court have viewed it as a 
“Territorial government.” Eckloff v. District of Colum¬ 
bia, 135 U. S. 240, 241 (1890); District of Columbia v. nut- 
ton, 143 U. S. 18, 20 (1S92); Roth v. District of Columbia, 
16 App. D. C. 323, 330 (1900). Indeed, as Justice Mac¬ 
Arthur said in Grant v. Cooke, 7 D. C. 165 (1871), a few 
months after the Legislative Assembly was established: 

(At p. 194) “There can be no doubt that the act 
[the Organic Act of 1871] was formed after the model 
of the existing territorial governments, and is analo¬ 
gous to them in its general provisions. The slightest 
inspection will show not only a similarity in the kinds 
of powers conferred, but in the terms and phraseology 
employed by Congress to convey their intention . . 

If we find in the statutes respecting the territorial gov¬ 
ernments the same terms and powers as in that organ¬ 
izing a government ‘for all that part of the territory of 
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the United States included within the District of Co¬ 
lumbia,’ it follows as a legal and necessary result that 
similar powers of Government were conferred in both 
cases.” 

(At pp. 200-201) “ . . . the government of this Dis¬ 
trict stands upon the same footing as that of any of the 
States or Territories within the limit of the law from 
which it derives existence.” 

Even Justice Wylie, dissenting, admitted at p. 206: 

“It is quite certain that the powers conferred upon 
it [District government] are more extensive and dis¬ 
cretionary than are usually granted to municipal cor¬ 
porations, and in many respects are such as Congress 
has been in the habit of granting to the governments 
created for its several Territories.” 

The wide scope of power over “rightful subjects of legis¬ 
lation” is demonstrated by the breadth of the territorial 
acts upheld by the Supreme Court. 10 

Indeed, the Supreme Court, referring to a Territory’s 
power over “rightful subjects of legislation,” has stated 
that except as specifically limited by Congress, “the local 
legislature has been intrusted with the enactment of the 
entire system of municipal law.” TJornbuckle v. Toombs, 
85 U. S. (18 Wall.) 648, 655 (1874). Such power, subject 
to express limitation by Congress, is “as plenary as that 
of the legislature of a State.” Cope v. Cope, 137 U. $. 682, 
684 (1891). See also Puerto Rico v. Shell Co., 302 U. S. 
253, 262 (1937). > 

to See JTornbueJclc v. Toombs, 85 IT. S. (18 Wall.) r>4S (1S74) (procedural 
code limiting forms of action to one); Atchison, T. # S. F. By. v. Sowers, 213 
IT. S. 55 (1000) (statute regulating right to recover damages for personal 
injuries): Maynard V. Jlill, 125 U. S. 100 (1888) (private act granting di¬ 
vorce) ; Bichards v. Bellingham Bay Jyand Co., 54 Fed. 200 (CCA 0, 1803) 
(statutes abolishing dower and creating community property instead); Chris¬ 
tianson v. King County, 230 IT. S. 350 (1015) (act escheating property on 
death of owner without heirs); Cope v. Cope, 137 IT. S. G82 (1891) (statute 
permitting illegitimate children to inherit from their father); Puerto Bico v. 
Shell Co., 302 IT. S. 253 (1037) (anti trust statute similar to Sherman Act); 
People of Puerto Biro v. American B. B. Co., 254 Fed. 300 (CCA 1, 1018), 
cert, den., 240 IT. S. 000 (1018) (act regulating freight rates of local rail¬ 
road). The District’s Legislative Assembly could not have enacted some of 
the territorial statutes upheld in these decisions, but only because it was spe¬ 
cifically precluded by the 1871 Organic Act from enacting laws on certain 
subjects, such as divorce, court procedure, and the law of descent. 16 Stat. 419. 
423. These express limitations demonstrate, under the familiar rule of ex¬ 
press™ unius cst cxclusio altcrius, that other limitations were not intended. 
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It is therefore pertinent that several Territories, acting 1 
under grants which authorize legislation over “rightful 
subjects of legislation” 11 or which do not “differ in sub¬ 
stance,” 12 have enacted laws prohibiting racial discrimina¬ 
tion by restaurants. Alaska: Gen. Laws, 1945, ch. 2, sec. 1, 
p. 36; Compiled Laws, sec. 20-1-3 (1949); Puerto Rico: 
Laws, 1943, Act No. 131, pp. 404, 406; Virgin Islands: Act 
of Sept. 12, 1950, Bill No. 1, 15th Legislative Assembly of 
Virgin Islands, 1st Sess., 1950. And the Supreme Court of 
Puerto Rico, in upholding a conviction under the Puerto 
Rico statute for denying Negroes entrance to a nightclub, 
ruled that the Territorial police power was broad enough 
to authorize such a statute. People of Puerto Rico v. 
Suazo, 63 Puerto Rico Rep. 869 (1944). 

It is pertinent, also, that State statutes prohibiting racial 
discrimination in places of public accommodation have uni¬ 
formly been upheld as constitutional exorcises of police 
power. See cases summarized in Note, 49 A. L. R. 505 
(1927). 

That such legislation is indubitably valid is evident from 
the following three decisions by the Supreme Court: 

(1) . Western Turf Association v. Greenberg, 204 U. S. 
359 (1907) held that a State statute prohibiting owners of 
places of public accommodation from denying admittance to 
persons who had purchased tickets thereto and were not 
drunk, boisterous or immoral, “was a legitimate exertion 
of the police power . . . promotive of peace and good or¬ 
der.” (pp. 362, 364.) 

(2) . Bob-Lo Excursion Co . v. Michigan, 333 IT. S. 28 
(1948) upheld, the constitutionality of a Michigan statute 
penalizing the denial of “full and equal accommodations, 
advantages, facilities and privileges of inns, hotels, restau¬ 
rants, eating houses, barber shops, . . .” etc. on account 
of race, creed or color. (Emphasis supplied.) Although 

11 Act of Aug. 24, 1012 (2.7 Stat. 512, 514, 4S IT. S. C.. 104G od., sec. 77) 

( Alaska). 

l ^Puerto Ttico v. Shell Co., 302 IT. S. 253. 200 (1037) (Puerto Kico Organic 
Act provides that “The legislative authority shall extend to all matters of 
legislative character not loeallv inapplicable . . .” Act of March 2, 1017 
(30 Stat. 031, 004, 48 I*. S. C.‘, 1040 od.. sec. 821)). The Virgin Islands Or¬ 
ganic Act provides that “the legislative power of the Virgin Islands shall ex¬ 
tend to all subjects of local application ...” Act of June 22, 1936 (49 Stat. 
1807, 1811, 48’U. S. C-, 1946 ed., sec. 1405r). 
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the precise issue was whether the application of this stat¬ 
ute to a boat traveling from Detroit, Michigan to Bois 
Blanc Island in Canada violated the Commerce clause of 
the Constitution, the Supreme Court noted that the com¬ 
pany’s argument against the statute on the basis of the 
14th Amendment had been “necessarily rejected” by the 
Michigan Supreme Court. (333 U. S. at p. 34). Justices 
Douglas and Black, concurring, stated flatly (at p. 41) that 
“the police power of a State under our constitutional sys¬ 
tem is adequate for the protection of the civil rights of its 
citizens against discrimination by reason of race or color. 
Railway Mail Assn. v. Corsi, 32G U. S. 88.” Moreover, al¬ 
though Justice Jackson and Chief Justice Vinson dissented 
from the Court’s holding that the Commerce clause had 
not been violated, they agreed that the statute “undoubt¬ 
edly is valid when applied to Michigan intrastate com¬ 
merce.” (333 U. S. at p. 43). 

(3). Railway Mail Assn. v. Corsi, 326 U. S. 88 (1945) up¬ 
held a New York statute forbidding labor unions from bar¬ 
ring anyone from membership in the union on account of 
race or color. The Railway union’s challenge that the' stat¬ 
ute was an unconstitutional exercise of the police power, 
violating the Due Process and Equal Protection clauses of 
the 14th Amendment, was rejected as follows (326 U. S. at 
pp. 93-94): : 

“A judicial determination that such legislation vio¬ 
lated the Fourteenth Amendment would be a distortion 
of the policy manifested in that amendment which was 
adopted to prevent state legislation designed to per¬ 
petuate discrimination on the basis of race or color. 
We see no constitutional basis for the contention that a 
state cannot protect workers from exclusion solely on 
the basis of race, color or creed by an organization, 
functioning under the protection of the state, which 
holds itself out to represent the general business needs 
of employees.” 

And Justice Frankfurter, concurring, noted (at p. 98) that 
“a State may choose to put its authority behind one of the 
cherished aims of American feeling by forbidding indul¬ 
gence in racial or religious prejudice to another’s hurt.” 
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There is no merit in the Thompson Company’s sugges¬ 
tion that legislation prohibiting racial discrimination in 
public accommodations is not a “municipal regulation” 
(which it admits could have been enacted by the Legisla¬ 
tive Assembly), but rather is “general legislation” and, as 
such, beyond the power of a municipality. First, whatever 
validity such a distinction may have with respect to a muni¬ 
cipality in a State, it has none in the District of Columbia. 
In a State, general legislation is that having state-wide ap¬ 
plication; municipal legislation usually has only local effect. 
The District of Columbia, however, is constitutionally like a 
Territory rather than a subdivision of a State. Its powers 
and city boundaries are co-extensive with its geographical 
area. Since all legislation in the District affects the entire 
District, it is purposeless (except possibly as to legislation 
operating beyond the District) to subdivide it into “munici¬ 
pal” and “general.” 

Secondly, even if the Legislative Assembly’s powers were 
no broader than those of a municipality within a State, its 
authority was sufficient to adopt the 1S72-1S73 Acts. The 
police power of a municipality “is one of the least limitable 
of governmental powers, and in its operation often cuts 
down property rights.” Queenside Hills Realty Co. v. 
Saxl, 328 U. S. 80, 83 (1946). Restaurants and similar 
places of public accommodation have long been subject to 
municipal regulation. See acts cited in footnote 5, supra; 
Cooper v. District of Columbia, MacArthur & Mackey (11 
D. C.) 250, 260 (1880); Roach v. Van Riswick, MacArthur & 
Mackey (11 D. C.) 171, 17S (1880); Praivdzik v. City of 
Grand Rapids, 313 Mich. 376, 21 N. AY. (2d) 168 (1946). 
Indeed, a municipality has power even to exclude restau¬ 
rants and stores from designated areas of the city. Village 
of Euclid v. Ambler Realty Co., 272 U. S. 365, 390 (1926); 
Lewis v. District of Columbia, — App. D. C. —, 190 F. (2d) 
25 (1951). Moreover, municipal ordinances requiring 
places of public accommodation to serve all persons without 
discrimination have been upheld, even by courts in States 
traditionally hostile to non-discrimination. E.g., Schoen 
Bros. v. P giant, 162 Ga. 565,134 S. E. 304 (1926) (ordinance 
of Atlanta, Georgia, requiring licensed slaughterhouses to 
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serve “the public without discrimination”). Similarly, 
courts have upheld municipal ordinances prohibiting places 
of public accommodation from serving certain classes of 
persons in order to protect such persons or the community 
generally. E.g., Gundling v. Chicago, 176 Ill. 340, 52 ;N. E. 
44 (1S9S), aff’d. 177 U. S. 1S3 (1900) (prohibiting sale of 
cigarettes to minors); Cronin v. Adams, 192 U. S. 108 
(1904), ibid., 29 Colo. 4S8, 69 Pac. 590 (1902) (prohibiting 
taverns from serving women); Ex parte Meyers, 7 Calif. 
App. 528, 94 Pac. 870 (1908) (prohibiting pool halls and 
gambling houses from serving minors); Bungalow Amuse¬ 
ment Co. v. City of Beattie, 148 Wash. 485, 269 Pac.: 1043 
(1928) (prohibiting dancehalls from admitting immoral 
persons). 

The Thompson Company’s “general legislation” argu¬ 
ment was, indeed, rejected by both the trial court and the 
Municipal Court of Appeals (Thompson App. 10-11, 28- 
30, 46-47). And the Thompson Company suggests no other 
reason to support its contention that ordinances forbidding 
racial discrimination in restaurants are something special 
and beyond the scope of municipal authority. The fact is 
that every consideration underlying the need for regulation 
of local affairs by local authorities demonstrates that the 
prohibition of such discrimination is particularly appropri¬ 
ate for municipal supervision and control. Hence, many 
municipalities have already adopted ordinances prohibiting 
racial discrimination. See W. Brooke Graves, Fair Em¬ 
ployment Practices Legislation in the United States, Fed¬ 
eral-State-Municipal, Public Affairs Bulletin 93 (April 
1951), pp. 87-106, 201-214 (Library of Congress Legis;. Ref. 
Serv.). It is pertinent, also, that in the converse situation 
where municipal ordinances have required racial segrega¬ 
tion, courts unimpressed by constitutional challenges: have 
generally upheld the municipality’s power to make legisla¬ 
tive judgments in racial matters. See Patterson v. Taylor, 
51 Fla. 275, 40 So. 493, 495 (1906); Crooms v. Schad, 51 
Fla. 168, 40 So. 497 (1906); Hopkins v. City of Richmond, 
117 Va. 629, 86 So. 139 (1915); State v. Gurry, 121 Md. 534, 
8S Atl. 546 (1913); Mayo v. James, 53 Va. (12 Gratt.) 17 
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(1S55). To suggest that a city may require racial discrim¬ 
ination but may not prevent racial discrimination, is indeed 
to subordinate law to racism. 13 

Ordinances dealing with service of food and beverages 
to colored persons have been in force in the District of Co¬ 
lumbia almost from its founding. Thus, ante-bellum ordi¬ 
nances restricted the right of places of public accommoda¬ 
tion to sell liquor to slaves or other colored persons. Act 
of Dec. 15,1810, Ninth Council, Laws, Corporation of Wash¬ 
ington, p. 29; Act of June 3, 1853, 50th Council, Sheahan, 
Corporation Laws of Washington, Charters and General 
Laws to 1S65, p. 81. After the Civil War, but before the 
Legislative Assembly was created, the Corporation of 
Washington adopted ordinances prohibiting racial discrim¬ 
ination by various places of public accommodation, includ¬ 
ing restaurants. Act of June 10, 1869, 66th Council, Laws, 


53 Judge Hood, dissenting below, postulated that “civil rights legislation” 
is legislation of “a higher plane or dignity” than a municipality can enact. 
He did not define “civil rights legislation,” nor give any reason for placing 
“civil rights legislation” outside the competence of a municipality. Even if 
it is assumed that Judge Hood meant to refer only to legislation like the Fed¬ 
eral or State civil rights acts governing racial discrimination, rather than leg¬ 
islation on such civil rights as appertain to every person by virtue of his 
citizenship in a State or community (see “Civil Rights” in Black 's Lair Dic¬ 
tionary (4th ed. 1951), p. 1487; and 7 Words and Phrases (Perm. ed. 1940), 
p. 338), his proposition deviates from accepted notions as to the scope of mu¬ 
nicipal power. For example, a person in the custody of the police is protected 
bv the Federal Civil Rights Act from brutality bv the police. Williams v. 
United States, 341 U. S. 97 (1951); Screws v. United States, 325 U. S. 91 
(1945); Lynch v. United States, 1S9 F. (2d) 47G (CA 5, 1951). Certainly, 
a municipality has power to enact ordinances regulating the duties of its police 
officers and prohibiting their participation in brutality toward prisoners or 
those under arrest. Yet such an ordinance would clearly operate to protect 
the “civil rights” of such persons. 

The decision in Nance v. Mayflower Tavern , Inc., 106 Utah 517, 150 P. (2d) 
773 (1944), cited by Judge Hood, does not necessarily support the proposition 
that a municipality may not legislate against racial discrimination by places 
of public accommodation. (1) That case involved the following ordinance: 


“The door or doors of every restaurant shall be and remain unlocked and 
unfastened during all the time any person or persons, including the keeper, 
or any employee is therein, and during such time no orderly persons shall 
be refused admission thereto.” 


The Nance opinion does not indicate that the plaintiff was refused admission 
simply because of his race while other persons were admitted, or for other rea¬ 
sons, or at a time when no other persons were being admitted. The invalida¬ 
tion of the ordinance could reflect simply a judgment that the ordinance un- 
dulv restricted the Tavern’s right, c.a., to close the restaurant temporarily for 
repairs. (2) The Utah court held only that the ordinance was not within the 
limited authority actually delegated to the municipality, not that such authority 
could not be delegated. (3) If the Nance opinion were a holding that the 
power to prevent racial discrimination by places of public accommodation could 
not be delegated to a municipality, we think it was wrongly decided. 
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Corporation of Washington, p. 22; Act of March 7, 1870, 
67th Council, Laws, Corporation of Washington, p. 22. And 
the 1871 Organic Act specifically provided that those ordi¬ 
nances “shall remain in full force and effect until modified 
or repealed by Congress or the legislative assembly of said 
District” (16 Stat. 419, 428, sec. 40). Thus, even before the 
1872-1873 Acts, service to Negroes in places of public ac¬ 
commodation had been regulated by municipal ordinance 
for more than 60 years, and had been approved by 
Congress. 


II. THE 1872-1873 ACTS HAVE NOT BEEN REPEALED. 

A. The 1872 Act was not repealed by the 1873 Act. Both 
Acts admittedly forbid racial discrimination by the desig¬ 
nated places of public accommodation. The 1872 Act covers 
eating places, hotels, barbershops, and bath houses. The 
1873 Act applies to eating places only. There is no indi¬ 
cation, either in the 1873 Act or in its legislative history, 14 
that the 1873 Act was intended to supersede the 1872 Act in 
its entirety. Section 5 of the 1873 Act states simply that 
“all acts and parts of acts inconsistent herewith are hereby 
repealed.” Only inconsistent acts or parts of acts were re : 
pealed. But there is no inconsistency whatever between the 
1873 Act as applied to eating places, and the 1872 Act as ap¬ 
plied to hotels, barbershops and bath houses. There is only 
a partial overlapping, i.e., with respect to eating places. 
At most, therefore, the only possible implication of “in¬ 
consistency” between the two Acts is with respect to eating 
places. Such “inconsistency” does not justify the complete 
invalidation of the 1872 Act. As Chief Judge Cayton said: 
“There is no reason why the two laws cannot exist side by 
side without conflict.” (81 Atl. 2d at 255-256; Thompson 
App. 35). Even Judge Clagett’s view that the 1872 Act 
was repealed by the 1873 Act was qualified by the phrase: 
“so far as restaurants are concerned” (81 Atl. 2d at 262; 
Thompson App. 4S). 


14 The history of these Acts (see Part TTTA of this Brief) indicates that 
their basic objective was to prevent racial discrimination in places of public 
accommodation and that the provisions requiring public posting of prices were 
simply aids to prevent evasion of that objective. 
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Although this case involves only a restaurant, the action 
of the court below in affirming the trial court as to Count 1 
of the information may conceivably give rise to an implica¬ 
tion that the 1873 Act wholly superseded the 1872 Act. It 
is therefore respectfully suggested that this Court specifi¬ 
cally indicate in its opinion that the 1872 Act was not super¬ 
seded by the 1S73 Act, at least as to hotels, barbershops, 
and bath houses. 

B. The change of Government effected in 1874 and 1878 
did not repeal the 1872 and 1873 Acts. On June 20, 1S74, 
Congress abolished the Legislative Assembly and substi¬ 
tuted a temporary government composed of three ap¬ 
pointed Commissioners. Act of June 20, 1S74 (IS Stat., 
part 3, p. 116). This Act recognized the continued existence 
of the Legislative Assembly acts. Moreover, the courts 
continued to enforce them [United States v. May, 2 Mac- 
Arthur (9 D. C.) 512 (1876)], and also held that the Com¬ 
missioners had no authority to repeal prior ordinances 
enacted by the local legislative body. Dennison v. Gavin, 
3 Mac Arthur (10 D. C.) 265 (1877).' 

The Act of June 22, 1S74 (18 Stat., part 2), which en¬ 
acted the Revised Statutes for the District of Columbia as 
positive law, repealed all acts of Congress enacted prior 
to December 1, 1S73, any portion of which was included in 
this revision, but clearly did not repeal the acts of the 
Legislative Assembly. Rev. Stat. D. C., secs. 16-68, 91 and 
1296; IS Stat., part 2, pp. 3-7, 9 and 149. 

The Commissioner form of government was continued on 
a “permanent” basis by the Organic Act of June 11, 1878 
(20 Stat. 102). It was on the basis of this act that the trial 
court held that “the Acts of 1872 and 1873 as such, although 
not directly repealed, have both been repealed by implica¬ 
tion” (Thompson App. 12). The trial court thus squarely 
held (1) that there has never been an express repeal of the 
1872 and 1873 Acts, and (2) that the 1878 Act impliedly 
repealed all acts enacted prior to 1S78, i: ‘ including the 1872- 

l"> The trial court said that the 1878 Act provided “for legislative substi¬ 
tution for nil previous legislation enacted dealing with the same subject mat¬ 
ter” (Thompson App. 11-121 and “bv implication repealed the earlier acts 
of the Legislative Assembly” (Thompson App. 13); and that the saving 
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1873 Acts. The Municipal Court of Appeals agreed with 
the first holding and disagreed with the second. 

The contention that the 1878 Organic Act repealed all 
Acts of the Legislative Assembly is inconsistent with many 
decisions (summarized in Appendix D at the end of this 
Brief) involving acts of the Legislative Assembly after 
1878, as well as with the 1S78 Act itself. That Act provided 
“a permanent form of government for the District of Co¬ 
lumbia,” and abolished several independent Boards (secs. 
6, 8). The Act plainly indicates that it affected only the 
form and administration of the District Government and 
related matters expressly stated in the Act, such as taxa¬ 
tion, contracts for repairs of streets, administration pf the 
Metropolitan Police and the schools, appointment of gov¬ 
ernmental employees, municipal indebtedness, etc. Pre¬ 
existing law was specifically continued by section 1 of the 
1878 Act, as follows: 

“Said District and the property and persons that 
may be therein shall be subject to the following provi¬ 
sions for the government of the same, and also to any 
existing laws applicable thereto not hereby repealed or 
inconsistent with the provisions of this act . . . a/)id all 
laws now in force relating to the District of Columbia 
not inconsistent with the provisions of this act shall 
remain in full force and effect.” (20 Stat. 102-103.) 
(Emphasis supplied.) 

Under this provision, all prior legislative acts not ex¬ 
pressly repealed, including the acts of the legislative As- 


clauscs of sec. 1030 of the 1901 Code “are no more than a nullity” because 
“there were no acts or parts of acts of the Legislative Assembly in force and 
effect on the date of the passage of the 1901 Act” (Thompson App. 1G). The 
holding of “repeal by implication” of course disregards the axioms that (1) 
there is no such repeal except where a subsequent statute is irreconcilable 
with the earlier statute, and (2) “if effect can reasonably be given to both 
statutes, the presumption is that the earlier is intended to remain in force.” 
United States v. Burroughs, 289 IT. S. 139, 1G4 (1933) : Washington v. Miller, 
23." IT. S. 422. 428 (1914) : Graham and Foster v. Goodedl , 282 XT. S. 409. 423 
H9.31); United States v. Borden Co., 308 XT. S. 188, 198 (1939). The ruling 
that sec. 1030 was a “nullity” of course disregards the “cardinal rule” of 
construction that “all words of a statute are to be taken into account” and 
interpreted, unless there is no alternative, in a manner which gives them 
meaning, rather than in a manner which deprives them of meaning. United 
States v. Forcers, 307 XT. S. 214, 217 (1939); I). Ginzburg <fr Sons, Inc., v. 
Popl-in, 285 XT. S. 204, 208 (1932) ; McDonald v. Thompson, 305 XT. S. 263, 266 
(1938); Bird v. United States, 1S7 U. S. US, 124 (1902). 
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sembly, remained “in full force and effect”, unless they 
were “inconsistent with” the 1878 Act. 10 

As the trial court held, the 1878 Act did not expressly 
repeal the 1S72-1S73 Acts. It is equally true that the 1S78 
Act contains no provision inconsistent with the 1S72-1S73 
Acts, or even touching upon the subject of racial discrimi¬ 
nation, or of service to the public in places of public accom¬ 
modation, or of restaurants, or of any other type of public 
accommodation or requirement included in the 1S72-1S73 
Acts. 17 Hence, the 187S Act did not repeal the 1872-1873 
Acts, either by “implication” or in any other way, but 
simply continued them “in full force and effect”. 

Moreover, subsequent enactments by Congress, 18 and 
every authorized codification and index of District statu¬ 
tory law since 1S78 has recognized the continued validity 
of acts of the Legislative Assemblv. And some of these 

10 The continuity which the 1878 Act maintained with pro-existing law is 
emphasized by secs. 2 and 3 which authorized the new Board of Commissioners 
to exercise the authorty “now vested” in the Commissioners “except as are 
hereinafter limited or provided”: subjected them to the restrictions “now 
imposed upon said Commissioners”; and transferred to them all powers and 
property “now vested by law” in the previous Commissioners. Section 2 also 
required each Commissioner to give bond with surety “as is required by ex¬ 
isting law”, and prescribed that tax proceedings should be done as “now 
provided by law, except insofar as is otherwise provided by this act.” Section 
0 provided for appointment of new school trustees with powers and duties as 
“are now authorized by law.” Section 12 required the Commissioners to sub¬ 
mit to Congress a draft of “additional laws or amendments to existing laws 
as in their opinion are necessary.” The Congressional intention to continue 
pre-existing laws is further demonstrated by the debates on the 187S Act, 
summarized in Appendix E at the end of this Brief. 

’"The 1S7S Act does mention two types of public accommodation, neither 
of which are mentioned in the 1872-1873 Acts. Section 3 expressly authorized 
the Commissioners to change the location of hack stands, and section 5 re¬ 
quired “street railway companies” to bear certain expenses for pavements, 
sewers, etc. The very fact that these two facilities of public accommodation 
are mentioned, while other public facilities are not. indicates: (1) Congress 
knew how to draft a statute to affect a facility of public accommodation where 
it wanted to do so; and (2) the 1878 Act was not legislation on restaurants 
and other facilities mentioned in the 1872-1873 Acts, but not mentioned in 
the 1878 Act. 

18 Act of June 19, 1878 (20 Stat. 10G) Act of January 20, 1SS7 (24 Stat. 
308, ch. 48) ('amending acts of Legislative Assembly which Supreme Court 
later described as “separably operative and such as were within the scope of 
municipal action.” Stoulrnhvrf/h v. JTcnvicI:, 129 I*. S. ill, 149 (1889)); Act 
of March 3. 1891 (20 Stat. 841, sec. 1) (amending act of Legislative Assembly 
subsequently enforced in Coslri; v. TH.strirt of Columbia, 14 App. D. C. 407 
(1889)); 1901 D. C. Code, sec.' 1030 (31 Stat. at 1434). See also 1901 T>. C. 
Code. sec. 43 (31 Stat. at 1190. 1910 p. C. Code. sec. 11-002), and sec. 1040 
(31 Stat. at 1-130); and Act of March 2. 1911 (30 Stat. 900), referring to 
“municipal ordinances” and “laws of former municipal governments in the 
Bistrict which are still in force.” See also IT. Kept. 3491, 51st Cong., 2d sess. 
(Jan. 17, 1891). 
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compilations have specifically set forth or referred to the 
1872-1S73 laws. These authorized compilations were Abert 
& Love joy’s compilation, 19 the 1901 D. C. Code, 20 Meyers’ 
Comprehensive General Index, 21 the 1929 D. C. Code, and 
the 1940 D. C. Code. 

The omission of the 1872-1873 Acts from the 1929 and 
1940 editions of the D. C. Code was probably due, in part, 
to the fact that the 1901 D. C. Code did not set forth the 
full text of the acts of the Legislative Assembly and the 
statutes of Maryland and of England, but continued them 
in force by reference in the saving provisions of secs. 1636 
and 1640 of the 1901 Code. See Part II C of this Brief. 
Such omission has no legal relevance since the matters set 
forth in the 1929 and 1940 Codes constitute only “prima 
facie the laws ... in force in the District.. .” 22 

19 The Act of March '2, 1880 (23 Stxit. S72) authorized the Supreme Court 
of the District of Columbia to appoint two commissioners to compile “all 
statutes and parts of statutes in force in the said District”, the compilation 
to be approved by the court. The court appointed Messrs. Abert & Love joy. 
Their compilation was approved and 3,000 copies ordered printed on June 2, 
1804. Tt shows the statutes “in force” as of 1880, includes acts of the 
Legislative Assembly, and sets forth the text of the 1872-1873 Acts on pp. 
183 183, ch. XVI, secs. 148-134. 

-o The 1001 D. C. Code provided that “all . . . acts and parts of acts of the 
Legislative Assembly of the District of Columbia” within certain specific cate¬ 
gories “shall remain in force” (sec. 1030), and that the repealing clause shall 
not “affect the operation or enforcement ... of any municipal ordinance or 
regulation, except in so far ns the same may be inconsistent with, or is re¬ 
placed by, some provision of this code” (sec. 1040). The effect of these pro¬ 
visions is discussed in Dart IT C of this Brief. 

- 1 The Act of March 2, 1011 (30 Stat. 000) appropriated funds for “the 
preparation of an index of the laws of Congress relating to the District of 
Columbia, and of the laws of former municipal povernmerits in the District' 
which arc still in force . . .” (Emphasis supplied.) Pursuant to this statute, 
the District Commissoners appointed William F. Meyers to make such an 
index. His “Comprehensive General Index of the Laws of the District of 
Columbia in force .January 1, 1012” referred to several acts of the Legislative 
Assembly and also contained the following references to the 1S72-1S73 Acts in 
Abert & Lovejoy’s compilation: 

“Count Line— 

* * * 

guests of eating and other places, Comp. Stat., 183, sec. 150.” 

“Count ed People— 

* * * 

riplits of in restaurants, L. A., 300, 483; Comp. Stat., 1$3, sec. 150.” 

1 * Discrimination*— 

between guests, etc., on account of color. Comp. Stat., 184, sec. 150.” 
Jt reflected an understanding that the 1872-1873 laws were still in effect. 

22 Act of May 20, 1028 (45 Stat. 1007), as amended Mar. 2, 1020 (45 Stat. 
1540, 1541; 1 U. S. C., 104G cd., sec. 54b; 1040 D. C. Code, sec. 40-102), re¬ 
placed bv Act, of July 30, 1047 (61 Stxit. 633, 638; 1 II. S. C., 1946 ed. Supp. 
Iir, see.* 204(b)). 
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Nevertheless, the 1929 and 1940 D. C. Codes also refute 
the theory that the 1S78 Act repealed all laws of the Legis¬ 
lative Assembly. The Parallel Reference Tables in both of 
these Codes indicate that at least 30 Code sections incor¬ 
porate provisions of Legislative Assembly acts, and that 
some 130 Code sections incorporate provisions of British 
and Maryland statutes preserved by secs. 1636 and 1640 of 
the 1901 Code. (1929 D. C. Code, pp. 500, 499; 1940 D. C. 
Code, pp. 12S6, 1285). 

Thus, the omission of the text of the 1S72-1S73 laws from 
the 1901, 1929, and 1940 Codes is neither legally significant, 
nor does it in any way support the theory that the 187S Act 
repealed all acts of the Legislative Assembly. 

Neither Eckloff v. District of Columbia, 135 U. S. 240 
(1890), nor District of Columbia v. Hutton , 143 U. S. IS 
(1S92), upon which the trial court placed the whole stress 
of its opinion, supports its “conclusion of repeal by impli¬ 
cation ” (Thompson App. 14). 

(a) The Eckloff case. Eckloff was in 1S83 removed by 
the District Commissioners from the police force without 
charges, notice, or hearing. He challenged the validity of 
his removal by suing for subsequent salary, relying on Rev. 
Stats. D. C., sec. 355,18 Stat., part 2, p. 42, which provided 
that no police officer be removed except upon written 
charges and opportunity to be heard. The Commissioners 
relied on the 187S Organic Act which abolished the Board 
of Metropolitan Police, placed the police force under the 
Commissioners (sec. 6), and empowered them “to . . . 
reduce the number of employees, remove from office, and 
make appointments to any office under them” (sec. 3). 

The Supreme Court specifically stated (135 IT. S., at 240): 
“The single question presented by the record is, as to the 
power of the commissioners to remove a police officer with¬ 
out charges, notice or hearing.” The Court upheld the 
Commissioners’ action, ruling that sec. 3 of the 1878 Act 
had granted them “a general power to remove” which 
“carries with it the right to remove at any time or in any 
manner deemed best, with or without notice” (135 U. S. at 
241) and thus in effect repealed the earlier statute. This 
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holding obviously was sound. Both statutes involved the 
removal of government employees and the administration 
of the government establishment. The 1878 provision gov¬ 
erning removal of all District employees, including the 
police, directly conflicted with the earlier provision gov¬ 
erning removal of police and necessarily superseded it. 

(b) The Hutton case. Hutton was appointed to and 
served on the police force for about 2 */> months but the 


District refused to pay his salary oil the ground that 
because lie lacked previously military service, as required 
by sec. 354, Rev. Stat. D. C., he had not been legally ap¬ 
pointed. Hutton then sued for his salary. The Supreme 
Court stated (143 U. S. at 19): “The single question in the 
case is, whether sec. 354 . . . prescribing the qualifications 
of persons eligible for appointment on the police force, 
was repealed by the act of June 11, 1878,” and ruled that 
sec. 354 was so repealed. 23 The Court expressly refrained 
from passing on any other question. 24 

Neither Ecldoff nor Hutton involved a conflict between 
1 lie 1878 Act and a Legislative Assembly Act; instead, they 
both involved a direct and inescapable conflict between the 
1S7S Act and earlier acts of Congress governing the ap¬ 
pointment and removal of police. Both cases related solely 
to the administration of the government establishment, a 
subject particularly covered by the 1S7S Organic Act in 
providing a “permanent form of government” for the 


The Court said (143 II. S. at 25-25): “. . . the whole tenor of the act 
shows that it was intended to supersede previous laws relating to; the same 
subject matter, and to provide a system of government for the District com¬ 
plete in itself, in all respects. The language of the sixth section of the act of 
ISIS, that the commissioners ‘shall have authority to employ svch officers and 
agents, and to adopt such provisions as may be necessary to carry into execu¬ 
tion the powers and duties devolved upon them by this act,’ clearly implies, 
we think, that, in the employment of officers over whom they are given control, 
they may select such persons, under appropriate regulations, as they may 
deem suitable and competent for the discharge of the duties pertaining to 
such offices, without regard to their possessing the qualifications prescribed by 
said sec. 354.” (Emphasis by Supreme Court.) 

2-1 The Court said (at p. 28): “It is further argued that if said sec. 354 
be considered repealed bv the act of 1878, then certain other named sections 
of the Devised Statutes relating to the District of Columbia must also be held 
to be repealed, and that certain evil consequences will flow from such ruling 
with respect to those specified sections. That, however, is a consideration not 
properly involved in this case. Whether those specified sections or any others 
of said "Revised Statutes were repealed by the act. of 1S78 we do not now decide. 
Our decision and judgment has reference solely to section 354. It will be 
time enough to consider other questions when they are properly before us.” 
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District. In this case, however, there is no conflict between 
the 1878 Act and the 1872-1873 Acts. Moreover, the 1872- 
1873 Acts do not relate to the administration of the gov¬ 
ernment establishment, but only to the conduct of keepers 
of restaurants, hotels, bar-rooms, etc., none of which are 
dealt with in the 187S Act. Clearly, Eckloff and Hutton are 
irrelevant here. 

C. The 1872 and 1873 Acts were saved from repeal (and 
were in effect re-enacted) by Sections 1636 and 1640 of the 

1901 D. C. Code. This is conclusively demonstrated by this 
Court’s decision in Johnson v. District of Columbia, 30 App. 
D. C. 520, 36 Wash. L. Rep. 173 (1908). The Act of March 
3, 1901 (31 Stat. 1189) enacted the 1901 D. C. Code as 
positive law effective January 1, 1902. Sec. 1636 (31 Stat. 
at p. 1434) repealed: 

“All acts and parts of acts of the general assembly 
of the State of Maryland general and permanent in 
their nature, all like acts and parts of acts of the legis¬ 
lative assembly of the District of Columbia , and all like 
acts and parts of acts of Congress applying solely to 
the District of Columbia in force in said District on 
the day of the passage of this Act ... except ...” 
(Emphasis supplied.) 

At this point sec. 1636 contained eight paragraphs listing 
acts and categories of acts which were saved from repeal. 25 
The congressional intention was repeated as follows at the 
end of sec. 1636: 

“All acts and parts of acts included in the foregoing 
exceptions, or any of them, shall remain in force ex¬ 
cept in so far as the same are inconsistent ivith or are 
replaced by the provisions of this code.” (Emphasis 
supplied.) 

To make its intention crystal clear, Congress reiterated 
its purpose as follows: 

“Sec. 1640. Nothing in the repealing clause of this 
code contained shall be held to affect the operation or 

A ninth exception, not here relevant, was added by the Act of June 30, 

1902 (32 Stat. 520, 546). 
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enfor cement in the District of Columbia of the common 
law or of any British statute in force in Maryland on 
the twenty-seventh day of February, eighteen hundred 
and one, or of the principles of equity or admiralty, or 
of any general statute of the United States not locally 
inapplicable in the District of Columbia or by its terms 
applicable to the District of Columbia and to other 
places under the jurisdiction of the United States, or 
of any municipal ordinance or regulation, except in so 
far as the same may be inconsistent with, or is replaced 
by, some provision of this code.” (Emphasis supplied.) 

These provisions clearly saved the 1872-1873 Acts from 
repeal, even though the text of the acts was not included 
in the 1901 Code, 20 provided the Acts meet two conditions: 
(1) that they are not inconsistent with, or replaced by, some 
provision of the 1901 Code, and (2) that they come within 
any of the eight exception paragraphs in sec. 1636. Fur¬ 
thermore, if these conditions are met, the provision that 
the saved Acts “shall remain in force” constitutes the 
equivalent of a Congressional re-enactment of the Acts. 

Since no provision in the 1901 Code was inconsistent with, 
or replaced, the 1872-1873 Acts, the Acts plainly comply 
with the first condition. 

We now turn to the question whether the 1872-1873 Acts 
were within any of the eight exception paragraphs of sec. 
1636. The relevant exceptions are: 

| 

“Third. Acts and parts of acts relating to the organ¬ 
ization of the District Government, or to its obliga¬ 
tions, or the powers or duties of the Commissioners 
of the District of Columbia, or their subordinates or 
employees, or to police regulations, and generally all 
acts and parts of acts relating to municipal affairs only, 

20 A remarkable similar issue on me before the Supreme Court in Cape Girar¬ 
deau County Court v. IIUl, 118 U. S. 68, 72 (18S6). The question was whether 
a certain Act of 1871 of Missouri was still in effect. The respondent argued 
that the 1871 Act was repealed by the failure of the legislature to incorporate 
it in the Missouri Revised Statutes of 1879. Section 3161 (1879 Mo. Rev. 
Stats.) provided that “all acts or parts of acts of a general nature, in force 
at the commencement of the present session of the General Assembly, and not 
repealed, shall be. and the same are hereby, continued in full force and effect, 
unless the same be repugnant to the acts passed or revised at the present 
session .” The Supreme Court ruled (at p. 72): “It is not claimed that the 
Act of 1871 was repugnant to any act passed at the session of 1879, when 
the revision was set on foot; and as it had not then been ‘expressly repealed,’ it 
results that it has been continued in full force.” 
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including those regulating the charges of public-service 
corporations.” (Emphasis supplied.) 

“Fifth. All penal statutes authorizing punishment 
by fine only or by imprisonment not exceeding one year, 
or both.” (31 Stat. at p. 1435) 

It is our contention that the 1872-1873 Acts fall within 
three categories of these exception paragraphs and are 
therefore now in force: 

(1) they were “acts relating to police regulations”; 

(2) they were “acts relating to municipal affairs 
onlv”; 

v 7 

(3) they were “penal statutes authorizing punishment 
bv fine onlv.” 

(1) “Acts relating to police regulations.” Long before 
1901, the words “police” “police power” and “police reg¬ 
ulations” had become the common way of describing the 
application of governmental laws and regulations to 
require persons “to conform their general behaviour to 
the rules of propriety, good neighbourhood, and good man¬ 
ners; and to be decent ... it comprises all such crimes as 
especially affect public society...,” including legislation 
prohibiting racial discrimination in places of public accom¬ 
modation.- 7 

But we need not rely on this general usage alone. Our 
contention is completely upheld by this Court’s unanimous 
decision in Johnson v. District of Columbia, 30 App. D. C. 
520, 36 Wash. L. Rep. 173 (1908). That decision upheld 

27 Blaekstone, Commentaries on the Lams of Fnr/land, Book TV, eh. 13, p. 
"162 (Cooley’s ed., 1876); Cooley, Treatise on Constitutional Limitations, eh. 
XVI, pp. 829, S69 (7th ed., Lane, 1903) ; Freund, The Police rower, see, 2, 
p. 2; sees. 694-695, pp. 715*716 (1904); L'TJotr v. New Orleans, 177 XT. S. 
987, 599 (1900): United States v. Dewitt, 76 U. S. (9 Wall.) 41 (1869); Peo¬ 
ple v. Kina. 110 X. Y. 418, 18 X. E. 245, 247 (1888); Donnell v. State, 48 
Miss. 661, 12 Am. Bcp. 375 (1873): Greenebera v. Western Turf Ass’n., 140 
Calif., 357, 73 Pac. 1050 (1903) ; and see eases noted in 32 Words and Phrases, 
“Police Peculations’ \ pp. 786-788 (Perm. ed. 1940). Tt is relevant to note 
that, the hill (C. 3) which became the Aet of 1872 was referred, in the Legisla¬ 
tive Assembly’s House of Delegates, to the “Committee on Poliee”. (Jour¬ 
nal, House of Delegates, 2nd Annual Sess. 1872, vol. 4, Part TT, p. 151) (D. C. 
Public Library reference KS59Lhj D03S). 
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a conviction under a Legislative Assembly Act of Aug. 23, 
1871, for cruelty to a horse in 1907. The penalties pre¬ 
scribed by that act were imprisonment not exceeding one 
year, or a fine up to $250, or both. Two of this Court’s 
rulings on Johnson’s contentions are relevant here: 1 

(1) Johnson argued that the act was not a proper exercise 
of municipal power. But this Court held that the sections 
of the act 

“are mere police regulations, and, therefore within 
the scope of powers delegated to the municipality by 
Congress. Stoutenburg v. Jlennick, 129 U. S. 141; 
Smith v. Olcott, 19 App. D. C. 61; 29 Wash. L. Rep. 766. 
Cruel treatment of helpless animals at once arouses the 
sympathy and indignation of every person possessed 
of human instincts,—sympathy for the helpless crea¬ 
ture abused, and indignation towards the perpetrator 
of the act—and in a city, where such treatment would 
be witnessed by many, legislation like that in question 
is in the interest of peace and order and conduces to 
the morals and general welfare of the community . . . 
‘The subject is one, preeminently one for local muni¬ 
cipal regulation.’ ” (30 App. D. C. at 522). 

(2) Johnson’s contention that the act had been repealed 
by sec. 1636 of the 1901 Code was rejected by this court as 
follows: 

“That section expressly saves from repeal all acts 
of the Legislative Assembly of the District of Columbia 
relating to ‘police regulations,’ and, as we have already 
held that the section upon which these informations 
were based is a police regulation, it follows that it was 
not repealed bv section 1636 of the Code.” (30 App. D. 
C. at 523). 

The Johnson case thus stands for at least the following 
propositions: 

(1) Congress had power to, and did, delegate to the 
Legislative Assembly legislative authority equivalent to 
the police power customarily exercised by a state or muni¬ 
cipality (see also Part I of this Brief). 
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(2) Acts of the Legislative Assembly were in effect after 
the enactment of the Organic Act of 187S (see Part II B of 
this Brief, supra). 

(3) The exception in sec. 1636 of the 1901 D. C. Code, 
expressly saving from repeal all acts of the Legislative 
Assembly relating “to police regulations”, was not limited 
solely to regulations concerning policemen. This principle 
is further supported by the fact that the exception of 
“police regulations” is differentiated in paragraph Third 
from “acts relating to the organization of the District 
Government... or the powers and duties of the Commis¬ 
sioners ... or their subordinates or employees.” 

(4) The Act punishing cruelty to animals was an exer¬ 
cise of the police power and was a “police regulation”; and 
as such it was (a) a valid exercise of the Legislative As¬ 
sembly’s authority and (b) saved from repeal by virtue 
of the “police regulations” exception of the Third para¬ 
graph of sec. 1636. 28 

(5) Any act which was a valid exercise of the Legislative 
Assembly’s police power is a police regulation saved under 
the Third paragraph of sec. 1636. That they are co-exten- 
sive is demonstrated by this Court’s holding that (a) the 
act was a valid exercise of the authority of the Legislative 
Assembly because it was a “police regulation ... in the 
interest of peace and order and conduces to the morals and 
general welfare of the community” (30 App. D. C. at 522; 
36 Wash. L. Rep. at 173-174); and (b) that since it was a 
“police regulation” constituting a valid exercise of such 
authority, it was a “police regulation” saved by paragraph 
Third of sec. 1636. 

We submit that under these principles the 1872-1873 Acts 
are “police regulations” saved by secs. 1636 and 1640 of the 
1901 D. C. Code. The racial discrimination in certain places 
of public accommodation, which the 1872-1873 Acts pro- 

- s The 1S71 net of the Legislative Assembly prohibiting cruelty to animals 
(D. 0. Code. 1940 cd., sec. 22-801) was recently again enforced by Judge 
Neilson of Municipal Court, who imposed 10 days imprisonment and a $25 fine 
on a man whose dog died after lie bobbed its tail. Washington Evcninrj Star, 
p. B-2 (September 1, 1050); District of Columbia V. Watson, (No. 4S4,055. 
Criminal). 
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hibited, was and is a matter of deep municipal concern 
(see Part III of this Brief). The prohibition of such 
racial discrimination was clearly a valid exercise of police 
power and one of the “rightful subjects of legislation with¬ 
in said District, consistent with the Constitution of the 
United States” on which the 1871 Organic Act authorized 
the Legislative Assembly to legislate. (See Part I of this 
Brief). 

It is important, moreover, to remember the rationale of 
the Johnson case in holding that a statute prohibiting cruel¬ 
ty to animals was a police regulation—namely—that, cruelty 
to animals “at once arouses the sympathy and indignation 
of every person possessed of human instincts,—sympathy 
for the helpless creature abused, and indignation towards 
the perpetrator of the act—and in a city, where such treat¬ 
ment would be witnessed by many, legislation like that in 
question is in the interest of peace and order and conduces 
to the morals and general welfare of the community.” 
This rationale is also applicable here. The racial discrimi¬ 
nation publicly perpetrated by the Thompson Company 
and other restaurants in the District of Columbia certainly 
arouses, in many people, sympathy for the well-behaved 
and respectable colored person who is denied food, sym¬ 
pathy for groups which (like the American Veterans Com¬ 
mittee) have both white and colored members and are de¬ 
nied the opportunity to associate with each other in public 
places, and indignation against the perpetrator of such 
discriminatory mistreatment. If a statute prohibiting 
cruelty to animals is a proper police regulation, as held 
by this Court in the Johnson case, a statute prohibiting 
arbitrary and debasing discrimination against human 
beings in places of public accommodation, solely on the 
basis of race, is, a fortiori, a proper police regulation. As 
such, it was saved by sec. 1636 and is now in full force and 
effect. 

(2) “Acts relating to municipal affairs only.” We con¬ 
tend that the 1872-1873 Acts were saved by virtue of this 
exception also. These Acts clearly were “acts relating 
to municipal affairs only.” They relate to local affairs of 
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general public concern and only to places of public accom¬ 
modation within the District; they do not operate outside 
the District or impinge on purely private affairs or on 
non-municipal affairs, such as interstate commerce, etc. 29 

The words “relating to municipal affairs” obviously 
were not limited to matters pertaining only to the organi¬ 
zation, administration, officers, and procedures of the Dis¬ 
trict Government. This is shown, first, by the fact that sec. 
1636 expressly states that the words quoted above include 
acts “regulating the charges of public-service corpora¬ 
tions.” Moreover, the words “acts relating to municipal 
affairs” are differentiated in paragraph Third of sec. 1636 
from “acts relating to the organization of the District 
Government, or to its obligations, or the powers or duties 
of the Commissioners ... or their subordinates or employ¬ 
ees.” 

The legislative history of the 1901 Code (which is, of 
course, relevant, Goggin v. California Labor Div., (1949) 
336 XI. S. 118, 127-129, fn. 8) demonstrates that Congress 
did not intend the 1901 Code to repeal municipal legislation 
such as the 1872-1873 Acts. 

The 1901 Code was drafted by Judge Walter S. Cox at the 
joint request of the Washington Board of Trade and the 
District Bar Association. 5 Pep. Wash. Bd. of Tr. 16 
(Nov. 1895); 8 Ibid. 22-26 (Nov. 1898). His draft, pub¬ 
lished by him under the title “Code of Law for the District 
of Columbia” (Thos. W. Cadick, Printer, 1898) (D. C. 
Public Library reference K859L, CS3Sc), contained two 
parts. The first part covered statutes on such matters as 
the judiciary, probate, adoption, property, conveyancing, 
corporations, crimes, marriage, etc. The second part related 
to municipal affairs generally and contained some 44 chap¬ 
ters. Judge Cox’s views as to what were acts “relating to 
municipal affairs” is shown by the content of these chap¬ 
ters, including such subjects as Barbed Wire Fences (ch. 
4), Cemeteries and Disposal of Bodies (ch. 6), Dogs (ch. 

-° Tt is relevant to note that the hill which became the Act of 1873 (C. 61) 
was referred, in the Council of the Legislative Assembly, to the “Committee 
on Washington, Georgetown and County Affairs. M (Journal, Council, 3rd Keg. 
Sess., vol. 5, p. 255) (D. C. Public Library reference KS59 D638j). 
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9), Drainage of Lots (cl). 10), Seats for Female Help in 
Stores, (ch. 11), Inspection of Flour (eh. 13), Game and 
Fish (ch. 14), Harbor Regulations (ch. 16), Licenses (ch. 
20), 30 Plumbing and Gasfitting (ch. 30), Public Schools (ch. 
32), Disposal of Refuse (ch. 35), Steam Engineering and 
Boiler Inspection (ch. 37), Street Parking (ch. 38), 
Weights and Measures (ch. 44). 

Judge Cox’s draft was reviewed by special committees 
of the Board of Trade and the Bar Association and by 
other interested persons. 9 Rep. Wash. Bd. of Trade 20-21, 
134 (Nov. 1S99); 10 Ibid. 5-7, 138-142 (Nov. 1900). The 
special committee of the Board of Trade reported as fol¬ 
lows : 31 

i 

“ *** it was found impossible, in the time at command, 
to thoroughly review the second or municipal part of 
Judge Cox’s code. So that the code as submitted to 
Congress contained only the first or general part of the 
code touching matters of general jurisprudence. It is 
very important that Congress should take action look¬ 
ing to a proper revision of the second or municipal; part 
of the code, but any action on the part of the Bar must 
be deferred until a suitable commission can be ap¬ 
pointed by Congress to undertake that work.” (Italics 
supplied) 

Since the first part of Judge Cox’s draft (containing the 
general code) had no saving clause, there was added to the 
Bill when it was introduced in Congress by Senator McMil¬ 
lan as S. 5530 (55th Cong., 3rd Scss.; D. C. Public Library 
reference K859L TJN31b), a new section (sec. 16621) to 
save the existing laws and ordinances relating to police 
regulations and municipal matters. This section re¬ 
pealed previous legislation, including “all like acts and 
parts of acts of the legislative assembly of the District of 
Columbia *** except acts relating to the municipal affairs 
of the District of Columbia not covered by this code, such 

30 Chapter 20. Licenses. included see. 28 prohibiting employment of females 
and minors in liquor stores; see. 32 regulatin'! the business of auctioneers;; sec. 
'is prohibiting: opening of billiard places on Sunday; and provided that viola¬ 
tion in each of these cases was subject to fine and forfeiture of license. 

3110 Rep. Wash. Bd. of Trade. 130 (Nov. 1000); see also H. Kept. 1017, 
noth Cong., 1st sess. (April 14, 1900); Preface, D. C. Code (1040 ed.), p. xiv. 
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as acts relating to *** licenses; *** harbor regulations; 
barbed wire fences; dogs; drainage of lots; female help in 
stores; game and fish; ***” (and other specifically enumer¬ 
ated types of regulations including every one of those listed 
above as being contained in Part II of Judge Cox's draft). 

The bill thus carried over Judge Cox’s views as to the 
breadth of the categories of acts properly to be considered 
as “relating to municipal affairs.” Section 1662, with 
some revision, became Sec. 1636 when the bill was re-intro¬ 
duced in the 56th Congress as II. R. 9835. The revision 
made no substantive change. Some of the categories of 
acts to be saved were excepted from repeal by listing them 
in the Eighth exception. Others were excepted from repeal 
by considering them as covered by the phrase “acts re¬ 
lating to municipal affairs only” in the Third exception. 32 
To insure that these acts would be saved, there was also 
included in the Third exception a clause saving “Acts and 
parts of acts relating *** to police regulations.” Johnson 
v. District of Columbia, 30 App. D. C. 520 (1908). 

The enumeration in Judge Cox’s draft and in the Bill 
of the subjects deemed to be “related to municipal affairs” 
illustrates the breadth of legislation which sec. 1636 was de¬ 
signed to save. The 1S72-1S73 Acts plainly fall into this 
category. The fact that they and others were not specifi¬ 
cally listed may, indeed, have been a reason for the gen¬ 
eral reluctance to underwrite Part II of Judge Cox’s draft 
without comprehensive review. 

The enactment of the 1901 Code was obviously not a com¬ 
plete codification of the law. It was everywhere recognized 
that the Code was only a “partial codification of suitable 
laws to govern this District” and the “citizenry continued 
to seek further enactment and codification of all laws re¬ 
lating primarily to this District.” 12 Rep. Wash. Bd. of 
Trade 23 (Xov. 1902). The Special Legal (Codification) 
Committee of the Board of Trade urged in 1903 (13 Rep. 
Wash. Bd. of Trade 119 (Xov. 1903)): 

“-’For example, the statutes relating to public schools, listed in part TI of 
Judge Cox’s draft, have been deemed saved under the Third exception, as 
‘’acts relating to municipal affairs onlv.” Carr V. Corning , S6 App. D. C. 173, 
178, 1.82 Fed. (2d) 14, 18, 19 (1950).' 
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“It will be recollected that the District Code, as 
originally prepared by Mr. Justice Cox, contained a 
municipal as well as a general Code. For various rea¬ 
sons, the efforts of the Bar Association Committee, 
and of this Committee have been, up to the present 
time, confined to the procuring of the enactment of the 
present Code. This would seem to be a proper time 
for taking up the neglected municipal portion. The 
public necessity for such a code is greater to-day than 
ever.” 


For several years the Washington Board of Trade and 
others continued to urge the enactment of a municipal code. 
14 Rep. Wash. Bd. of Trade 7, 28 (Nov. 1904); 15 Ibid. 35 
(Nov. 1905); 17 Ibid. 43, 149 (Nov. 1907); 19 Ibid. 34, 117 
(Nov. 1909); 20 Ibid. 39 (Nov. 1910). In 1908, Senator 
Gallinger introduced S. Res. 97 in the 60th Congress “to 
create a Commission to prepare a Municipal Code for the 
District of Columbia,” but the bill died in Committee. 42 
Cong. Rec. 7017; IS Rep. Wash. Bd. of Trade 39,163 (Nov. 
1908). 

This legislative history shows clearly that the 1S72-1S73 
Acts were comprehended within the phrase “acts relating 
to municipal affairs”, that this phrase was intended to 
save all existing acts and ordinances properly comprising 
a municipal code, and that it -was everywhere regarded as 
having that effect. This Court so viewed it, in effect, in 
Carr v. Corning, 86 App. D. C. 173, 178; 182 F. (2d) 14, 
18, 19 (1950). And other decisions upholding municipal 
ordinances as within a municipality’s power over “munici¬ 
pal affairs” have given a similar construction to those 
words. 33 The 1872-1873 Acts regulating places of public 
accommodation clearly fall within the category of “acts 


33 Porter v. City of Santa Barbara, 140 Calif. App. 130, 35 Pac. (2d) 207 
(1934) (ordinance prohibiting public contests or exhibitions of boxing or 
wrestling); Bank V. Bell, 02 Calif. App. 320, 217 Pac. 538 (1923) (ordinance 
governing establishment and maintenance of markets for sale of foodstuffs) ; 
Home Tel. 777. Co. v. City of Los Anycles, 155 Fed. 554, 504 (C. C., S. P., 
Calif., S. D. 1907) (ordinance regulating and fixing charges bv telephone 
companies within city); Milt ikon v. Meyers, 25 Calif. App. 510, 144 Pac. 321 
(1914) (ordinance governing inspection and measurement of weights and 
measures). 
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relating to municipal affairs” and were therefore saved 
and re-enacted by secs. 1636 and 1640 of the Code. 

(3) “Penal statutes authorizing punishment by fine only.” 

We contend that the 1872-1873 Acts were also saved by this 
exception. These Acts impose a fine of $100 and forfeiture 
of license for one year. They do not provide for imprison¬ 
ment of a violator. 

It is obvious that these acts are “penal statutes authori¬ 
zing punishment by fine.” However, they also authorize 
forfeiture of license for one year. If such license revoca¬ 
tion is “penal” or is “punishment”, this exception pro¬ 
vision of course could not apply to these acts. We recognize 
that forfeiture of a license may have drastic consequences 
on the person or company whose license is revoked. How¬ 
ever, courts have generally held, and we believe this rule 
applies here, that the temporary revocation of a restaurant 
license is not “punishment” within the legal sense con¬ 
templated by this type of provision, but is merely the 
remedial exercise of a regulatory function by the Govern¬ 
ment in withdrawing a privilege from one who has refused 
to comply with his obligations as a licensee. 34 

D. The 1872-1873 Acts have not been repealed by, and are 
not inconsistent with, any regulation promulgated by the 
District Commissioners or any other statute. No regulations 
by the District Commissioners effected or sought to effect 
a repeal of the 1S72-1S73 Acts. Indeed, the District Com¬ 
missioners publicly announced on February 21, 1950, that 
“An exhaustive search of the ... regulations of the various 
Boards of Commissioners since 1874 fails to disclose any 
express repeal of these acts” [the 1872 and 1873 Acts]. 
Washington Times-TIerald, p. 1 (Feb. 22, 1950). Nor are 

X. P. Strjmrt <£• Bros. v. Bowles, 78 App. D. C. 3;"0, 140 F. (20) 703 
affirmed, 322 I'. S. 398 (1044) ; Nichols Co. v. Secretary of Agriculture, 131 
F. (20) 031. 030, r. c. (C. O. A. 1st 1042); Board of Trade of City of Chicago 
v. TFallace, 67 F. (20) 402, 407, 1. c. (C. C. A. 7th 1033), cert, den., 201 U. S. 
080 ('1034); Wright v. Securities and Exchange Commission, 112 F. (20) 80 
04, 1. c. (C. C. A., 20 1040) ; Federal Communications Commission v. WOKO 
320 V. S. 223, 228 (1040) (denial of renewal of radio broadcasting license 
because of false information is not penal); Ex parte Wall, 107 IT, S.I>65, 288 
(1882) (revocation of attorney’s license is not “punishment”); Hawker v. 
New Yorl:, 170 U. S. 189, 100-200 (1S9S) (forbidding the practice of medicine 
by one who had previously been convicted of a felony is not “punishment”). 
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any regulations of the District Commissioners inconsistent 
with the 1872-1873 Acts. Thus, it is unnecessary to discuss 
the question whether the District Commissioners, who are 
“merely administrative officers with ministerial powers 
only” and have no legislative powers, had authority to 
repeal by regulation a law which Congress, the sole legisla¬ 
tive organ for the District, had saved and in effect re¬ 
enacted. 35 | 

Nor were the 1872-1S73 Acts repealed by the General 
License Law or the Alcohol Beverage Control Act, as con¬ 
tended by the Thompson Company. The latter acts do not 
mention the 1872-1873 Acts and are in no way inconsistent 
with them. Both the 1902 and the 1932 License Laws were 
designed to raise revenue, not to regulate who shall or shall 
not be served in restaurants. Moreover, both of these laws 
provided that nothing therein “shall be interpreted as re¬ 
pealing any of the police . . . regulations of the District 
of Columbia regarding the ... conduct of the businesses... 
herein named.” (32 Stat. 590, 629; 47 Stat. 550, 551; D. C. 
Code, 1940 ed. sec. 47-2307). This Court has repeatedly held 
that the License Law was not inconsistent with and did not 
repeal earlier acts which, like the 1872-1S73 Acts, protect 
the public by regulating the “conduct of the businesses”. 
Richards v. Davison, 45 App. D. C. 395 (1916); District of 
Columbia v. Lee, 35 App. D. C. 341 (1910); United States 
ex rel. Early v. Richards, 35 App. D. C. 540 (1910). 

The Alcoholic Beverage Control Act of Jan. 24, 1934 (48 
Stat. 319, as amended; D. C. Code 1940 ed., sec. 25-101, et 
scq.) regulates simply the sale and use of liquor, beer and 
wine, including the licensing of places dispensing such bev¬ 
erages. It does not relate to the licensing of restaurants to 
conduct a restaurant business. Nor is it inconsistent with 
laws, such as the 1872-1873 Acts, relating to racial discrimi¬ 
nation in places of public accommodation. The fact that 
the A. B. C. Board has jurisdiction to revoke a liquor li¬ 
cense for violation of the Alcoholic Beverage Control Act 

■ i 

Cf. District of Columbia v. Bailey . 171 IT. ft. 161. 17(» (1898)J Coufllilin 
V. District of Columbia, 25 App. T>. O. 251 (190"); United States e± rcl. Da!;/ 
v. MacFarlavd, 28 App. D. C. 552 (1907) ; Dennison v. Gavin, 3 >JacA. (fo 
D. C.) 265 (1877). 
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(D. C. Code, 1940 eel., sec. 25-106) is not inconsistent with, 
nor does it preclude, revocation of a restaurant license and 
imposition of a $100 fine for violation of the 1S72-1S73 Acts. 
Even if there were a possible conflict between the prohibi¬ 
tion against service of liquor to a minor and the prohibition 
against denial of service to a well behaved respectable per¬ 
son, no such question is here involved. The persons refused 
service in this case were adults, and the Thompson Com¬ 
pany neither has a liquor license issued under the Alcoholic 
Beverage Control Act, nor, presumably, sells liquor. But 
there is no such conflict: the ABC act prohibits simply the 
sale of liquor to minors, the 1S72-1873 Acts prohibit racial 
discrimination. 

E. The District Government’s failure for many years to 
enforce the 1872-1873 Acts did not effect a repeal of those 
Acts. Although the 1872-1873 Acts were vigorously en¬ 
forced by the District Government in the period immedi¬ 
ately following their enactment (see Part III A of this 
Brief), they have not been enforced for manv vears. Such 

V *> 

lack of enforcement, however, has not repealed them. 

It is elementary that “Failure to enforce the law does 
not change it.” Louisville & N. R. Co. v. United States, 
282 IT. S. 740, 759 (1931) (provision of Interstate Com¬ 
merce Act enforced for first time since 1SS7); see also 
Standard Oil Co. v. Fitzgerald, 86 F. (2d) 799, S02 (C. C. A. 
6th 1936), cert. den. 300 U. S. 6S3 (1937). “A power of Gov¬ 
ernment which actually exists is not lost by non-user.” 
Chicago. B. & Q. R. Co. v. Iowa, 94 U. S. 155, 162 (1S76) 
(non-user for more than 20 years). In Kelly v. Washing¬ 
ton, 302 U. S. 1,14 (1937), the Supreme Court said: “Much 
is made of the fact that the state law remained unenforced 
for a long period. But it did not become inoperative for 
that reason.” 36 

:»: Soo 77 outer Son v. Commonwealth, 106 Pa. St. Rep. 221 (1SS4) (sus¬ 
tainin'; conviction of fireworks manufacturer under 1721 act prohibiting sale 
of fireworks in Philadelphia without license from Governor. TTcld: although 
two portions of the statute were repealed by subsequent legislation, the re¬ 
mainder of the statute, not so repealed, “cannot be repealed by non-user,” 
or by a general license tax statute (p. 226). The statute, long’unused, was 
163 years old when thus enforced. See also McKcown v. Stale, 197 Ark. 454, 
124 S. W. (2d) 19 (1939) (upholding conviction under 1SS5 act which pro- 
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This principle is, of course, recognized in this jurisdic¬ 
tion. In Costello v. Palmer, 20 App. D. C. 210, 220, 30 
Wash. L. Rep. 402 (1902), this Court expressly rejected a 
contention that an 1844 statute had become obsolete where 
it had not been enforced for 28 years after its re-enactment 
in 1S74 and for 58 years after its initial enactment. And 
in Hurd v. Hodge, 334 U. S. 24 (1948), an act enacted in 
1866 and re-enacted in 1870 was applied for the first time 
in 194S to prevent enforcement of racial restrictive housing 
covenants in the District of Columbia. 

This principle is obviously salutary. Otherwise, admin¬ 
istrative officials wmuld be able, by inaction or refusal to 
enforce a statute, to repeal what the legislature had sol¬ 
emnly enacted. 

I 

III. THE ACTS OF 1872 AND 1873 WERE, AND STILL 
ARE, REASONABLE AND NECESSARY MEAS¬ 
URES TO REMEDY A REAL MUNICIPAL EVIL, 
AND SHOULD THEREFORE BE ACCORDED THE 
BENEFIT OF THE PRESUMPTION THAT SUCH 
LEGISLATIVE MEASURES ARE VALID AND 
STILL IN EFFECT. 

A. Historical background of enactment and enforcement 
of the 1872-1873 Acts. The decade during which the 1872- 
1873 laws were enacted was characterized by what was per¬ 
haps the most intense legislative effort in American history 
to establish equality of legal right for all Americans. The 
13th Amendment to the Constitution, adopted in 1865, 
ended slavery. The 14th Amendment in 1S68 elevated the 
former slaves to citizenship and guaranteed to them the 
equal protection of the laws. The 15th Amendment in 1S70 
guaranteed them the right to vote without discrimination 
because of race. These Constitutional guarantees were im¬ 
plemented by Congress by the enactment during this period 
of many statutes directed against racial discrimination, 


hibited the sale of liquor on Sunday, and rejecting the argument that social, 
personal and business relations had so changed in the intervening 54 years 
that the 1S85 law had become obsolete). 
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both in the District of Columbia 37 and throughout the coun¬ 
try. 38 This legislative effort reached its culmination in the 
Civil Rights Act of March 1, 1875 (IS Stat. 335) which con¬ 
ferred on all persons the right to the “full and equal enjoy¬ 
ment of the accommodations ... in inns, public conveyances 
on land or water, theaters, and other places of public 
amusement” without regard to race or color, and made vio¬ 
lation thereof subject to civil damages of $500 or criminal 
penalties of $500 to $1,000 and imprisonment of 30 days to 
one year. 

There were in the District a number of keepers of places 
of public accommodation who lagged behind the legisla¬ 
tors. Their discriminatory practices were manifested 
either by outright refusal to serve colored people or by 
charging excessive prices to colored patrons. The Wash¬ 
ington Evening Star of July 20, 1872 mentions that in 
“some restaurants food and drink have been served to all 
colors alike,” but that other restaurants “put up cards 
with enormously large prices marked on them, a heavy dis- 

37 E.g., various statutes prohibited railway companies in the District from 
‘ ‘excluding any person from any car on account of color.” Act of March 3, 
1863 (12 Stat. SO.") (Alexandria and Washington Railroad Company) [see 
I'ailroa/l Company v. Brown, S4 U. S. (17 Wall.) 44." (1873)] ; Act of July 1, 
1 864 (13 Stat. 326, 329) (Metropolitan Railroad Company); Act of July 13, 
1 SOS (15 Stat. 85, 88) (Connecticut Avenue and Park Railway Company). The 
Act of March 3. 186." (13 Stat. 536, 537) extended this prohibition “to every 
other railroad in the District of Columbia.” Other illustrative acts were: Act 
of January 8, 1867 (14 Stat. 375) which prohibited “any distinction on ac¬ 
count of race or color” in determining who is entitled to vote at any election 
in the District of Columbia; Act of March 2. 1867 (14 Stat. 438) which estnb- 
lshed Howard University; Act of March 18, 1869 (16 Stat. 3) deleted word 
“white” from all laws relating to District which limited right to be elector 
or serve as juror. 

3* E.g., Act of July 2. 1864 (13 Stat. 344, 351) prohibited courts of the 
United States from excluding any witness on account of color; Act of March 
5. 1865 (13 Stat. 507) established Freedmens’ Bureau; First Civil Rights Act 
of April 9, 1866 (14 Stat. 27) conferred citizenship on all persons born in 
United States and gave colored persons same right as white persons to make 
and enforce contracts, to sue and give evidence, to inherit, purchase, lease, sell, 
hold and convey real and personal property and to have equal benefit of all 
laws, and penalized those who under color of law, regulation or custom, de¬ 
prive any person of rights protected bv this statute, on account of race; Act 
of June 21. 1866 (14 Stat. 66. 67) prohibited racial discrimination in adminis¬ 
tration of homestead laws; Act of Jan. 25. 1867 (14 Stat. 379)^ prohibited 
denial of elective franchise on account of race; Act of March 2. 1867 (14 Stat. 
-HO, 457) extended Act of July 2. 1864, supra, to Court, of Claims; Enforce¬ 
ment Act of May 31. 1870 (lfi'Stat. 140) re-enacted Civil Rights Act of 1866 
and provided machinery for enforcement of civil rights; Act of April 20. 1871 
( 1 7 Stat. 13) to protect civil rights from deprivation by Ku Klnx terrorism; 
Act of March 3, 1873 (17 Stat. 601) gave colored soldiers same rights to pen¬ 
sions and bounties as white persons. 
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count being made in tbe case of white customers, so as to 
accommodate them at the usual rates.” The article quotes 
some of these prices, c.g., ham and eggs for $3, and men¬ 
tions that one place had a sign: “A liberal deduction made 
to our regular patrons.” 

This practice, in the heart of the Nation’s Capital, was 
an intolerable affront to the flood tide of humanitarianism 
whose representatives were combating the evils of racial 
discrimination and at that very moment drafting and de¬ 
bating the various civil rights measures for the Nation. 
People whose attention was focused on the problems of 
equality could not ignore these deviations by places of pub¬ 
lic accommodation in their very midst. In 1S69, the 66th 
Council of the Corporation of Washington enacted an ordi¬ 
nance prohibiting racial discrimination by places of public 
amusement. Act of June 10, 1S69, Laws, 66th Coun., Corp. 
of Wash., p. 22. In 1S70, the 67th Council enacted an ordi¬ 
nance prohibiting racial discrimination by hotels, restau¬ 
rants, saloons, and other public eating places. Act of 
March 7, 1870, Laws, 67th Coun., Corp. of Wash., p. 22. 
The Legislative Assembly was in tune with the times and 
the 1872-1873 Acts were the natural instruments devised to 
cure this municipal evil. 

The 1872 Act was promptly enforced. The Washington 
Evening Star of August 13, 1872, reported that “Henry 
Scherf ... refusing to sell to colored persons he was fined 
$100 and his license ordered to be forfeited.” The tFa-s/i- 
ington Evening Star of August 27 and 30, 1872, reported 
that Sabastian Aman was fined $100 and his license for¬ 
feited for refusing to sell beer to a colored man in his tav¬ 
ern. The Washington Evening Star of September 3 and 
December 5,1872 reported that Fritz Selioible, a restaurant 
keeper, was penalized for refusing to sell to colored people 
and for failing to post his prices. The Washington Eve¬ 
ning Star of November 2, 1872 reported that Freund’s ice¬ 
cream parlor, a fashionable restaurant at 11th and Pennsyl¬ 
vania, was fined $100 and its license ordered suspended, 
when Dr. A. T. Augusta of Freedmens Hospital and Mr. 
P. W. Tompkins of Freedmens Bank, were each required 
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to pay $2 in advance for a plate of ice-cream usually priced 
at 15c; and that Judge Snell of Police Court characterized 
the price as a “pretext” to violate the Act. Another prom¬ 
inent case was in September 1874, when the proprietors of 
Harvey’s Restaurant, then located on Pennsylvania Ave¬ 
nue, were prosecuted and their license ordered suspended 
for refusing service to Prof. John M. Langston, who was 
head of the law facultv of Howard Universitv, a member 
of the District Board of Health, and a prominent member 
of the Republican Party, and to Dr. Charles B. Purvis of 
the medical staff of Howard University. On appeal, some 
of these cases were apparently reversed or nolle prossed 
for reasons unrelated to the validity of the Acts of 1S72 and 
1873. See letter of James II. Whyte in Washington Post, 
p. 14 (March 1, 1950); ftnt. 5 of Judge Clagett’s opinion 
below (81 Atl. (2d) at 259-260; Thompson App. 42). 

On March 1, 1875, Congress enacted the Civil Rights Act 
prohibiting racial discrimination in places of public accom¬ 
modation throughout the country. In 18S3 the Supreme 
Court held the 1875 Act unconstitutional on the ground that 
the 14th Amendment did not confer on Congress the power 
to legislate directly on privately owned places of public 
accommodation in the States. Civil Rights Cases , 109 IT. S. 
3 (1883). 30 But the Supreme Court qualified its decision 
as follows (at p. 19): 

“We have also discussed the validity of the law in 
reference to cases arising in the States only; and not in 
reference to cases arising in the Territories or the Dis¬ 
trict of Columbia, which are subject to the plenary 
legislation of Congress in every branch of municipal 
regulation.” 

This statement was widely interpreted as an implicit hold¬ 
ing that the act remained in force in the District of Co¬ 
lumbia. 

•™Cf. Mitchell v. United Slates , 313 T\ S. SO (1911) and Henderson v. 
United States, 339 V. S. 816 (1930) upholding the power of Congress to pro¬ 
hibit racial discrimination bv railroads in interstate commerce. See Act. of 
Feb. 4. 1887 (24 Stat. 379, ‘.380; 49 U. S. C., 1946 ed., see. 3(1)), enacted 
under the Commerce Clause. 
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The broad right of civil action which the 1875 Act con¬ 
ferred directly on the person discriminated against, to¬ 
gether with its onerous criminal penalties, were for many 
years major deterrents to discrimination by restaurants, 
ice-cream parlors, etc. The 1S72-1S73 laws thus were less 
essential and gradually fell into disuse. But their inclusion 
in tiie 1894 compilation of statutes edited by Abert and 
Lovejoy continued to exercise a substantial deterrent to 
restaurant discrimination. These laws were also familiar 
to the general public. Illustrative is the mention of them 
in tiie New York Times of Sept. 25, 1904. See Report of 
National Committee on Segregation in the Nation’s Capi¬ 
tal, Segregation in Washington, p. 18 (Dec. 1948). 

The several references to these laws in Meyers’ “Com¬ 
prehensive General Index of the Laws of the District of 
Columbia in force January 1, 1912” reflected the general 
understanding that the laws were still in effect. 

Tiie entire situation changed in 1913. The inauguration 
of President Wilson in March 1913 brought to Washington 
a new kind of southern congressmen and officeholders. 
They were politicians who had pledged to maintain and 
extend “white supremacy,” and they immediately set about 
putting flic Negro “in his place” in the Nation’s Capital. 
The assault on the rights of Negroes was widespread. 
Segregation was introduced by administrative officials in 
Government cafeterias, lavatory facilities, civil service ap¬ 
plications, and other aspects of Government employment. 
In Congress, bills were introduced to segregate all Negro 
employees and to establish Jim-Crow transportation in the 
District, and even to repeal the 14th and 15th Amendments 
to the Constitution. “With the government setting the ex¬ 
ample for the community, Negroes lost what rights they 
had previously enjoyed in Washington theaters and restau¬ 
rants, and were systematically segregated in housing and 
private employment.” Segregation in Washington, supra , 

pp. 61-62. 

Almost simultaneously the Supreme Court of the United 
States ruled, in Butts v. Merchants <£ Miners Transporta¬ 
tion Co.. 230 II. S. 126 (June 16,1913), that the Civil Rights 
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Act of March 1, 1S75 was inseparable, and that in view of 
its invalidation in 1SS3 in the Civil Rights Cases it was 
unconstitutional as applied to racial discrimination in eat¬ 
ing’ and stateroom facilities on a steamship engaged in the 
coastwide trade, a held clearly subject to the Commerce 
Power of Congress. The Butts case did not actually in¬ 
volve either discrimination in the District of Columbia, or 
the issue whether the 1S75 Civil Eights Act could be upheld 
as to the District under the constitutional power of Con¬ 
gress “to exercise exclusive legislation in all cases whatso¬ 
ever over such District” (U. S. Const., Art. I, sec. 8). 
Nevertheless, the holding as to inseparability was widely 
regarded, in view of the Court’s references to “vessels 
upon the high seas, the District of Columbia and the Ter¬ 
ritories” (230 U. S. at pp. 132, 133, 135), as having invali¬ 
dated the 1S75 Act as applied to the District. See Hender¬ 
son v. E Street Theatre Corp ., G3 Atl. (2d) 649, 76 Wash. 
L. Rep. 1165 (Mun. Ct. App., Dist. Col., 194S). 

A host of factors had thus combined to drain the vitality 
of the 1872-1873 Acts after 1913: (1) The officialdom of the 
District was dominated by the racist attitude of a newly 
powerful segment of Congress: (2) The colored people of 
the District were being subjected to devastating attack in 
employment, housing, transportation, and other important 
fields; discrimination in restaurants thus became a rela¬ 
tively less important arena in which to expend their lim¬ 
ited energies and funds in combatting discrimination. (3) 
The general reliance prior to 1913 on the 1S75 Congres¬ 
sional act rather than on the 1872-1S73 Legislative Assem¬ 
bly Acts had relegated the 1S72-1S73 Acts to the back¬ 
ground of public awareness. (4) The Supreme Court’s 
decision in the Butts case was generally regarded as sanc¬ 
tioning racial discrimination by restaurants and other 
places of public accommodation in the District. (5) The 
fact that the 1901 Code had incorporated the Legislative 
Assembly Acts only by reference in the savings provisions 
of secs. 1636 and 1640, instead of setting forth the full text 
of the acts which had been saved, and the continued omis¬ 
sion of the text of the 1872-1873 Acts from the 1929 and 
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1940 D. C. Codes, caused most people, even lawyers, to for¬ 
get the 3872-1873 laws. And so the laws became “lost.” 

None of these factors, however, effected a legal repeal of 
the 1872-1S73 Acts. 

B. The widespread discrimination against colored citizens 
now practiced by restaurants in the District has resulted 
in a desperate lack of adequate eating facilities for colored 
citizens and for groups containing both white and colored 
persons. On December 10, 1948, the National Committee 
on Segregation in the Nation’s Capital, after an intensive 
survey of racial relations in the District of Columbia, re¬ 
ported, with respect to restaurants, that: “In the entire 
downtown area, there is practically no place that would 
serve him [a colored person], except the government build¬ 
ing cafeterias and the Union Station.” Segregation in 
Washington, p. 12. A similar finding was voiced by the 
President’s Committee on Civil Rights. To Secure These 
Rights, p. 95 (Govt. Printing Off., Oct. 29, 1947). Rigid 
exclusion remained the general rule until the District Com¬ 
missioners’ announcement on February 21, 1950, that the 
1S72-1873 laws were believed to be still in effect, induced a 
number of eating places to drop their exclusionary policy. 
Most restaurants, however, have lagged behind, although 
there has been no untoward incident in, nor any resulting 
loss of business suffered by, those restaurants winch re¬ 
laxed their previous restriction. The present situation thus 
is as the trial court pointed out: “... it is a real problem in 
the District of Columbia for members of the Negro race, 
who meet the requirements in every way for good behavior 
and respectability, to find adequate and satisfactory places 
in many sections of this city where they may obtain and be 
served with food and drink” (Thompson App. 16). 

Such discrimination, in a matter so elemental and essen¬ 
tial as obtaining food and drink, inevitably produces ten¬ 
sions and frustrations which adversely affect the peaceful 
relations of the people in the community and are inimical 
to public peace and good order. The benefits of legislation 
which precludes so great an evil far outweigh the negligi- 
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ble restraint which the Acts impose on an owner of a place 
of public accommodation. In such circumstances, courts 
have traditionally accorded to such beneficial laws an 
interpretation which would sustain their validity rather 
than one which would invalidate them. 40 We believe there 
is no doubt that the 1872-1873 Acts are now valid. But even 
if there were any doubt, we urge that the doubt is insuffi¬ 
cient to overcome the presumption of their validity. 

IV. THE DISTRICT OF COLUMBIA IS READY AND 
WILL ACCEPT EQUALITY OF RIGHT IN THE 
PUBLIC EATING PLACES OF OUR NATION’S 
CAPITAL. 

The President of the United States, in his speech before 
tlie Lincoln Memorial on June 29, 1947, said: “The exten¬ 
sion of civil rights today means not [only] protection of 
the people against the Government, but protection of the 
people by the Government.” 41 This principle, enshrined in 
the 13th, 14th, and 15th Amendments which were evoked 
by the Civil War and implemented in the legislation of the 
following decade, is again being applied under the impetus 
of world crisis. Some of the forward steps already taken 
are the virtual elimination of segregation in the armed 
forces, 42 the drive for additional civil rights legislation, 43 

40 T Food v. United Stairs, 41 U. S. (1G Pot.) 342, 3G5-3G6 (1S42); United 
States v. Dotterircieh, 320 U. S. 277. 280 (1943) ; Screws v. United States, 325 
T T . S. 91, 100 (1945) ; McDermott v. Wisconsin, 228 U. S. 115, 128 (1913); 
United States v. Alpers, 338 U. S. GSO, G82 (1950); United States v. Raynor, 
302 IT. S. 540, 552 (1938); United States v. Freeman, 239 U. S. 117, 120 
(1915) ; Laucr v. District of Columbia, 11 App. T). C. 453, 457 (1897) ; Dis¬ 
trict. of Columbia v. TIorning, 47 App. T>. C. 413, 423 (191S). 

'I 93 Con". Pec. port 12, p. A-3300, July 2, 1947; The Washington Post, p. 
4. June 30,5.947. President Truman reiterated this principle in his State of 
the Union Message to Congress on January 5, 1949 (II. Doe. 1. 81st Coup., 
1st sess., p. G): “The driving force behind our progress is our faith in our 
democratic institutions. That faith is embodied in the promise of equal 
rudits and equal opportunities which the founders of our Republic proclaimed 
to their countrymen and to the whole world. 

“The fulfillment of this promise is among the highest purposes of govern¬ 
ment. ...” 

12 Freedom to Serve, Deport of President’s Committee on Equality of Treat¬ 
ment and Opportunity in the Armed Services (Govt. Printing Off., May 22, 
1950). 

in President’s Message to Congress of Feb. 2, 1948 (II. Doc. 51G, 80th 
Cong., 2nd sess.). 
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and the Government’s participation in litigation to elimi¬ 
nate racial segregation. - ’ 4 The most recent instance of Con¬ 
gressional affirmation of this policy is sec. 5(n) of the Or¬ 
ganic Act of Guam (Act of Aug. 1, 1950, Public Law 630, 
81st Cong.) which provides: “No discrimination shall be 
made in Guam against any person on account of race, lan¬ 
guage, or religion, nor shall the equal protection of the 
laws be denied.” The prosecution of this case by the Gov¬ 
ernment of the District of Columbia, to enforce the anti- 
discrimination laws of the Legislative Assembly of 1S72 
and 1873, is in accord with the great tradition of the Amer¬ 
ican Ideal. 

The enforcement of the 1872-1873 laws will benefit not 
only the colored people but also the restaurants and the 
whole community. It will dissipate the bugaboo of loss of 
business, the excuse which some restaurants use to justify 
their otherwise illogical refusal to serve colored members 
of the invited public. And by applying a uniform rule to 
all restaurants, it will relieve the pressures which many 
citizens so frequently put on particular restaurants to ad¬ 
mit colored people, e.g., the present boycott and picketing of 
the Ilecht Company, the “sit-down” last year at the Sholl’s 
cafeteria, etc. Moreover, the abolition of discrimina¬ 
tion in respect to such a basic “necessary of life” as ob¬ 
taining food will promote public peace and good order and 
will ease much of the tensions and frustrations which now 
exacerbate racial relations in the District. In addition, it 
will benefit Washington restaurants and business generally 
since many groups now stay away from Washington be¬ 
cause of its practices of racial discrimination. 43 Most im¬ 
portant, it will give vitality to the vaunted position of the 
District as the Capital of a Nation dedicated to the prin¬ 
ciples of democracy and now fighting for those principles 
on the battlefronts of the world. See Articles 55(c) and 56, 

44 See Briefs of the United States in the present cases and in Shelley v. 
Kraemer. 334 IT. S. 1 (1948); Thml v. Hodge. 334 U. S. 24 (1948) ; Taka- 
haslii v. Finh <f Came Commission. 334 V. S. 410 (1948); Graham v. Brother¬ 
hood of Locomotive Firemen and Enginemcn . 338 U. S. 232 (1949) ; Sircatt v. 
Painter. 339 U. S. 029 (1950) ; Mr La nr in v. Oklahoma Stale Uegciitx, 339 U. S. 
037 (1930); Jlenderxon V. United Staten, 339 IT. S. S10 (1950). 

43 Examples of such boycotts are in Appendix F. 
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Charter of the United Nations (59 Stat. 1031, 1045-1046), 
which as a treaty of the United States is now “the supreme 
law of the land” (U. S. Const., Art. VI), and under which 
the United States and other signatories “pledge them¬ 
selves” to “promote universal respect for, and observance 
of, human rights and fundamental freedoms for all without 
distinction as to race.” 

Those of small and closed minds, who see the end of the 
white race in America if white and colored citizens are per¬ 
mitted to eat in the same restaurants, are becoming a 
smaller and smaller minority, in the South as well as in the 
North. They are the same type of people who predicted 
“chaos” when Negro children were first allowed to be edu¬ 
cated. 40 They predicted that political revolution and elec¬ 
tion by bullet instead of by ballot would result from the 
Supreme Court’s decision forbidding denial to Negroes of 
the right to vote in a primary election. 47 They predicted 
wholesale riot when the highest court in our land ruled that 
Negroes may not be denied, solely because of their race, 
the right to sit on a jury, 48 or to purchase and occupy a 
home, 40 or to work for a living/’ 0 or to ride unsegregated in 
interstate buses/ 1 or to eat in dining cars on interstate rail¬ 
roads without being subjected to humiliating segregation/ 2 
or to engage in graduate university study without the 
handicaps of arbitrary segregation/’ 3 They predicted that 
the elimination of segregation in the armed forces would 
result in “racial trouble.” 54 Such dire forecasts have pre- 

4,; Sec W. E. B. PuBois, Souls of Black Folk, p. 32 (1903). 

•U Smith v. Alhrright, 321 U. S. 649 (1944). 

•»* SInudcr v. West Virginia, 100 IT. S. 303 (1880). 

■»!* Shelley v. Kr armor, 334 IT. S. 1 (194S); Ilurd v. Hodge, 334 U. S. 24 
(1948). 

'o Riccic v. Louisville <f- Nashville It. Co., 323 V. S. 192 (1944); Graham v. 
Brotherhood of Locomotive Firemen and Enginemen, 338 U. S. 232 (1949). 
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ceded every advance of the colored people toward first- 
class citizenship. But these phobias turned out to be fan¬ 
tasies. There were no such disturbances. 

Similarly, there is no foundation for such fears here. 

In the first place, the people of the District have the good 
sense to avoid any racial friction. The Washington Eve¬ 
ning Star and the Washington Post, in editorials published 
July 12, 1950, have expressed a widespread sentiment that 
restaurants in the District should cease their “disgraceful” 
exclusionary practices. Furthermore, the people of Wash¬ 
ington are already accustomed to non-discriminatorv 
dining such as occurs daily in the Union Station restaurant, 
in several other restaurants, and in all the Government 
cafeterias. Moreover, the experience of the several restau¬ 
rants which recently began to serve colored people as well 
as white people, following the initiation of the drive to re¬ 
vive the enforcement of the 1S72-1S73 laws, demonstrates 
that their application to all restaurants will produce no 

difficultv. Xor did anv difficultv result when the restau- 
* •' + 

rants in the National Zoological Park and the Washington 
National Airport were opened to colored people within the 
past two years. See Air Terminal Services, Inc. v. Rentzel, 
81 F. Supp. 611 (D. C., E. D. Va. Alex. Div. 1949). 

The District has never had the rigid pattern of discrimi¬ 
natory exclusion and separation typical until recently in 
some parts of the Deep South. It is noteworthy that ever 
since 1865, white and colored people have used the Dis¬ 
trict’s street cars and buses without racial distinctions. 
See sec. 5, Act of March 3, 1S65 (13 Stat. 536, 537), under 
which “the provision prohibiting any exclusion from any 
car on account of color, already applicable to the Metro¬ 
politan “Railroad [under Act of July 1, 1864 (13 Stat. 326, 
329)], is hereby extended to every other railroad in the 
District of Columbia.” 

In other types of public accommodations, rapid progress 
is now being made toward equality of rights for all people 
in the District. Golf courses, picnic grounds, tennis courts, 
swimming pools, the tourist camp lodgings, and all other 
park facilities in the District operated by or under the 
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jurisdiction of the Department of the Interior, are being 
used by white and colored people without friction. Every 
public building (including evening use of school buildings) 
and almost every major private auditorium, including 
Uline Arena, Turner’s Arena, and many others, and sev¬ 
eral theaters, are now open to use by integrated groups. 
All of the universities, with one notorious exception, now 
admit qualified students without regard to race. At none 
of these places has “racial trouble” arisen. Even where 
segregation under government auspices still exists, there 
has been a notable movement toward its elimination. On 
May S, 1949, the Chairman of the D. C. Recreation Board 
issued a public report acknowledging that enforced segre¬ 
gation was out of tune with accepted practices in the com¬ 
munity: and on June 14, 1949, the D. C. Recreation Board 
rescinded its by-law of compulsory segregation and substi¬ 
tuted a by-law pledging removal of segregation. Under 
that policy, the Board has opened several previously segre¬ 
gated play areas to interracial use. See Washington Eve¬ 
ning Star, p. 1 (July 27, 1950); Washington Post, Editorial 
(July 6, 1951); Minutes, D. C. Recreation Board, July 10, 
1951. Particularly noteworthy is the recommendation by 
Dr. Walter Hager, President of Wilson Teachers College, 
for merger of that college, which trains white teachers, 
with Miner Teachers College, which trains colored teachers. 
Dr. Hager emphasized that (1) Washington as the Xation’s 
Capital must provide liberty and equality to Negroes if the 
United States is to maintain its position and successfully 
combat communism abroad: (2) segregation generally is 
breaking down in the city: and (3) students at the two col¬ 
leges are ready for a merger. Washington Sunday Post, 
p. 9M (Sept. 3, 1950); Washington Sunday Star, p. 1 
(Sept. 3, 1950). And just yesterday the District Commis¬ 
sioners announced the end of segregation in the Fire De¬ 
partment. Washington Post, p. IB (Oct. 3, 1951); ibid., 
Editorial (Oct. 6, 1951). 

The time is ripe, and the people of Washington are 
ready, for our colored citizens to have equality of right in 
the public eating places of our Nation’s Capital. 
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In any event, even if there were any real problem of 
“race hostility” or a possibility of serious “race conflict” 
in the District (which there is not), such problems should 
be solved by education and by enforcing the laws against 
violence and disorderly conduct. Such problems may not 
be solved by depriving well-behaved and respectable citi¬ 
zens of their legal rights and privileges. Buclvomm v. War- 
ley, 245 U. S. 60, SO-81 (1917); Shelley v. Kraemer, 334 
U. S. 1, 21 (1948). “There is no room for administrative 
or expert judgment with respect to practical difficulties. It 
is enough that the discrimination [is] . . . forbidden by the 
act.” Mitchell v. United States , 313 U. S. 80, 97 (1941). 
This case, in fact, touches the essence of law enforcement 
in America. A valid law must be enforced and obeyed, 
even by those who disagree with it. Citizens and officials 
cannot be relieved of their obligation to respect the law, 
simply because they do not like it or regard it as unwise. 
Nor can personal beliefs or prejudices justify failure to re¬ 
spect the legal rights of others. 

AVe do not contend that individuals do not, or should not, 
have a legal privilege to exercise a personal preference 
against eating in the same restaurant or at the same table 
with Negroes. If the 1872-1873 Acts are enforced, that 
individual privilege will remain unimpaired. Any person 
may, if he chooses, forego or postpone a meal rather than 
take it while a person of another color is being served in 
the same restaurant. Any person who does not like to dine 
at the same table with a person of another race would 
be free to decline a seat offered at a table where such a per¬ 
son is eating. The decisive point is that it is one thing for 
an individual to have personal prejudices. It is something 
entirely different for the operator of a place of public ac¬ 
commodation to force the general public to conform to his 
bias in violation of the law. As the Supreme Court of 
Michigan said 60 years ago, in upholding a Michigan Civil 
Rights statute and penalizing an attempt to segregate 
Negroes at separate tables in a restaurant: 

“The man who goes either by himself or with his 
family to a public place must expect to meet and min- 
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gle with all classes of people. He cannot ask, to suit 
his caprice or prejudice or social views, that this or 
that man shall be excluded because he does not wish to 
associate with them. He may draw his social line as 
closely as he chooses at home, or in other private 
places, but lie cannot in a public place carry the pri¬ 
vacy of his home with him, or ask that people not as 
good or great as be is shall step aside when he ap¬ 
pears.'’ Ferguson v. Gies, S2 Mich. 358, 367-368, 46 
N. \V. 718, 721 (1890). 

Respectfully submitted, 
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APPENDIX A. 

Examples of Foreign Reactions to Racial Discrimination 
in the District of Columbia. 

i 

1. “Russian Newspaper Hits Treatment of Negroes 
Here (AP) Moscow, Aug. 21—The newspaper ‘Trud’ 
said today that Negroes in Washington were ‘prohibited 
from attending movies, restaurants, barber shops and 
beaches where whites were present.’ 

“ ‘Let us remember this is all taking place in the city 
which, according to the reference books, has the resi¬ 
dence of the President and the Capitol building in 
which Congress sits,’ the article continued. 

“Trud asked: ‘Will Washington “democrats” dare 
restrict the Liberian Ambassador to movies and res¬ 
taurants only in the Negro ghetto?’ ”—Washington 
Evening Star, p. A-24, August 21, 1947. 

2. “A distinguished Bolivian educator was invited to 
Washington by the State Department on a good will tour. 
He had the dark Indian complexion typical of his country¬ 
men, and was closely attended by an American official, who 
made arrangements for his hotel accommodations, meals, 
shopping, etc. One night, however, left to his own devices, 
he went out for a stroll and decided to stop at a restaurant 
for something to eat. Refused service, he returned to his 
hotel in great indignation and protested to the State De¬ 
partment. Apologies were offered.”—Case 8, Segregation 
in Washington, p. 5, Report of National Committee on Seg¬ 
regation in the Nation’s Capital (Dec. 1948). 

3. “A Hindu and his wife were shopping one afternoon 
in a five-and-ten cent store. The woman stopped at the 
soda fountain and ordered a cup of tea. The clerk, mis¬ 
judging her racial identity despite the fact that she was 
dressed in Indian costume, refused to take the order, 
stating that Negroes were not served. When the couple ex¬ 
plained they were from India, apologies were offered and 
the tea was served.”—Case 110, Segregation in Washing¬ 
ton, p. 6, Report of National Committee on Segregation in 
the Nation’s Capital (Dec. 1948). 
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4. A Haitian Negro —“In December, 1946, the members 
of tbe Inter-American Commission of Women, whose head¬ 
quarters are in the Pan American Union, were invited to 
tea at the White House. The Commission attended in a 
body; among the delegates was a Haitian Negro. At the 
White House they were received cordially, and as they left 
the executive mansion the president of the Commission in¬ 
vited her colleagues to cocktails at (a leading hotel). The 
group entered the hotel and went directly to the cocktail 
lounge. Instantly the headwaiter approached the president 
of the Commission, who is a regular patron of the hotel, 
and made it known that he would have to escort the Haitian 
lady out of the hotel, by force if necessary. The president 
of the Commission, looking desperately for a way out of a 
situation that might quickly develop into an international 
incident, asked to be taken to the manager. An incident 
was avoided only by the strong protest of the president of 
the Commission, who emphasized that dire consequences 
were apt to develop if the hotel forcibly excluded the 
Haitian delegate. So far as can be determined, the Com¬ 
mission has given no more cocktail parties at Washington 
hotels attended by colored persons.’*—Document S6F, p. 
11, Racial Segregation and American Foreign Policy — 
mimeographed—National Committee on Segregation in the 
Nation’s Capital, December, 194S. 

5. “ A Frenchman who has resided in Washington for 
three months entered a downtown restaurant with a Negro 
friend. He was told that Negroes were not -welcome in the 
place. This statement amazed and angered him. He had 
not previously been aware that such types of discrimina¬ 
tion are common in the city. Stating that such practices 
did not fit into his ‘conception of democracy,’ the French 
man said that they were repugnant to him ‘on moral and 
charitable grounds.’ ”—Doc. 76F, p. 14, Racial Segrega¬ 
tion and American Foreign Policy —mimeographed— 
National Committee on Segregation in the Nation’s Capi¬ 
tal, December, 194S. 
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6. “A Danish employee of an international agency lo¬ 
cated in Washington stated ... he was ‘shocked’ to find 
segregation in the granting of medical care, in restaurants 
and theaters, ‘in the Capital of the United States.’ He ex¬ 
plained that he had never thought of the question before 
coming here, because there is no race problem in his own 
country, but found himself ‘outraged’ by the ‘injustice’ he 
saw.”—Document 11F, p. 15, Racial Segregation and 
American Foreign Policy —mimeographed—National Com¬ 
mittee on Segregation in the Nation’s Capital, December 
1948. 

7. A prominent Latin American said: “Of all places 
Washington is the last city in the country where one would 
expect to see such things as the barring of Negroes from 
restaurants and theaters. This situation in the Nation’s 
Capital is one that all Latin Americans cannot fail to 
observe and react to adversely. This is bound to diminish 
the moral force of the United States.”—Document 109F, 
p. 15, Racial Segregation and American Foreign Policy — 
mimeographed—National Committee on Segregation in the 
Nation’s Capital, December 1948. 

8. An official of one of the Scandinavian Governments 
stated: “I ate my first Washington meal in a drugstore, 
and I was horrified to hear the counterman who served me 
tell a Negro: ‘We don’t serve you people inhere.’ ” 

“In real humility, I say that I do not believe that you 
Americans should decide your destiny in accordance with 
our wishes. But I believe you should know that Washing¬ 
ton today, despite its great outward beauty, is not a good 
‘salesman’ for your kind of democracy.”—Document 67F, 
pp. 16-17, Racial Segregation and American Foreign Pol¬ 
icy —mimeographed—National Committee on Segregation 
in the Nation’s Capital, December 1948. 

9. The New Statesman and Nation, London, England, 
Norman MacKenzie, Feb. 12, 1949 —“At some cafes a Ne¬ 
gro may eat (Washington, D. C.) if he stands at the coun¬ 
ter, but will not be served sitting at a table. There is even 
one instance where a waitress refused service to 4 students 
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from tlie West Indies and then relented when they told her 
they were British. ‘Oh,’ she said in a revealing phrase, ‘I 
didn’t realize yon weren’t niggers.’ . . . Washington is the 
shop window of American democracy.” 

10. Chicago Sun-Times, Wedn., June 8 , 1949 — “Reds 
Play Up Story of Bunche, Racism”■—“Moscow —The Mos¬ 
cow radio has broadcast to the Soviet Union and other 
countries the story of Ralph Bunche. The story also was 
published prominently in the Russian newspapers. 

‘ ‘ The story of a highly-educated, cultured and loyal pub¬ 
lic servant who felt unable to accept one of the highest 
offices in his country (Assistant Secretary of State) be¬ 
cause its capital discriminates against his race undoubtedly 
is one of the most damaging and disgraceful stories about 
the United States which could be published abroad.” 

11. New York Times, March 19 , 1950 — “Bias Here 
Shocks African Students.” 

“African students coming to this country in search of 
civilization are ‘shocked and embittered’ by the wide¬ 
spread racial prejudice they have found, according to 
the report of a study made under the auspices of the 
British and United States Governments with a grant 
by the Carnegie Corporation.” 

12. Russian propaganda —“The theory and practice of 
racial discrimination against the Negroes in America is 
known to the whole world. The poison of racial hatred has 
become so strong in post-war America that matters go to 
unbelievable lengths; for example, a Negress injured in a 
road accident could not be taken to a neighboring hospital 
since this hospital was only for ‘whites’.” Article in The 
Bolshevik (U. S. S. R.) No. 15, 1948, by Frantsov, entitled, 
“Nationalism—The Tool of Imperialist Reaction.” 

Another article, in the Literary Gazette (U. S. S. R.) No. 
51, 1948, bv Berezko, entitled “The Tragedy of Coloured 
America,” stated: “It is a country within a country. 
Coloured America is not allowed to mix with the other 
white America, it exists within it like the yolk in the white 
of an egg. Or, to be more exact, like a gigantic ghetto. 
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The walls of this ghetto are invisible but they are nonethe¬ 
less indestructible. They are placed within cities where 
the Negroes live in special quarters, in buses where the 
Negroes are assigned only the back seats, in hairdressers 
where they have special chairs.” Quoted in Brief for the 
United States, in Henderson v. United States, No. 25, Oct. 
Term, 1949, 339 U. S. 816 (1950). 

13. The views of the State Department —On May 8,1946, 
Honorable Dean Acheson, then Acting Secretary of State, 
and now Secretary of State, said: “. . . the existence of 
discrimination against minority groups in this country has 
an adverse effect upon our relations with other countries. 
We are reminded over and over by some foreign newspa¬ 
pers and spokesmen, that our treatment of various minor¬ 
ities leaves much to be desired. While sometimes these 
pronouncements are exaggerated and unjustified, they all 
too frequently point with accuracy to some form of dis¬ 
crimination because of race, creed, color, or national origin. 
Frequently we find it next to impossible to formulate a 
satisfactorv answer to our critics in other countries; the 
gap between the things we stand for in principle and the 
facts of a particular situation may be too wide to be 
bridged. An atmosphere of suspicion and resentment in a 
country over the way a minority is being treated in the 
United States is a formidable obstacle to the development 
of mutual understanding and trust between the two coun¬ 
tries. We will have better international relations when 
these reasons for suspicion and resentment have been re¬ 
moved. 

“I think that it is quite obvious . . . that the existence of 
discriminations against minority groups in the United 
States is a handicap in our relations with other countries. 
The Department of State, therefore, has good reason to 
hope for the continued and increased effectiveness of pub¬ 
lic and private efforts to do away with these discrimina¬ 
tions.” Quoted in The Report of the President’s Commit¬ 
tee on Civil Rights, To Secure These Rights, pp. 146-147 
(Govt. Printing Off., Oct. 29, 1947). 
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The Background of this Case. 

Public interest in the continuing validity of the 1872 and 
1873 Acts was dramatically aroused when the National 
Committee on Segregation in the Nation’s Capital, on pre¬ 
senting its Report at a public luncheon at the Willard Hotel 
on December 10, 1948, commented on these Acts and specu¬ 
lated as to how they “mysteriously disappeared” from the 
compiled statutes of the District. Segregation in Washing- 
ton, p. 18. 

On May 16, 1949, a committee of lawyers representing 
the D. C. Chapter, National Lawyers Guild, and including 
such distinguished members of the District Bar as the late 
Mr. Charles H. Houston and former Judge James A. Cobb, 
presented to the District Commissioners a memorandum 
opinion indicating that the 1872 and 1873 Acts were still in 
effect and requested that the District Commissioners issue 
a public announcement that the Acts would be enforced in 
the near future. 

In September 1949 a Coordinating Committee for the 
Enforcement of the D. C. Anti-Discrimination Laws was 
established to coordinate the efforts of the many organ¬ 
izations and individuals who had become interested in 
awakening the enforcement of the 1S72-1873 Acts, and to 
initiate a test case. 

On February 21, 1950, the District Commissioners an¬ 
nounced that “An exhaustive search of the acts of Con¬ 
gress and the regulations of the various Boards of Com¬ 
missioners since 1S74 fails to disclose any express repeal 
of these acts,” and that “the Board of Commissioners has 
instructed the Corporation Counsel to prosecute the next 
complaint of violation of these acts.” Washington Times- 
Herald , p. 1 (Feb. 22, 1950). 

A test prosecution was instituted in the Municipal Court 
on March 2,1950 (Criminal, No. 99150) against the John R. 
Thompson Company, the operator of a restaurant which 
had refused service to four “well-behaved and respectable 
persons,” including three persons of Negro ancestry. On 
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July 10, 1950, Judge Myers quashed the information on the 
basis of a written opinion (Thompson App. 4-17). Al¬ 
though the District filed a Notice of Appeal, the appeal 
was abandoned because of technical questions involving the 
issue of double jeopardy. Consequently a new case was 
filed against the same company on the basis of a new test. 

APPENDIX C. 

Summary of Acts of 1872 and 1873. 

The Act of June 20, 1872 contains three sections. Only 
section 3 is here involved. 1 This section [sec. 150, on p. 183, 
D. C. Compiled Statutes, 1SS7-18S9, by Abert & Lovejoy] 
provides that any keeper or proprietor of certain named 
facilities who refuses “to sell or wait upon any respectable 
well-behaved person, without regard to race, color, or pre¬ 
vious condition of servitude” or “under any pretext to 
serve any well-behaved, respectable person, in the same 
room, and at the same prices as other well-behaved and re¬ 
spectable persons are served,” shall be fined $100 and for¬ 
feit his license for one year. The facilities named are: 
restaurants, hotels, ice-cream saloons, places where soda- 
water is sold, barber-shops and bathing houses. 

The Act of June 26,1873 contains five sections. Only sec¬ 
tions 3, 4 and 5 are here involved. 2 Section 3 [sec. 153 on p. 

1 Section 1 [section 148 on p. 1S3, D. C. Compiled Statutes, 18S7-18$9, by 
Abert & Lovejoy] requires the keepers or owners of certain named facilities 
to “put in a conspieious place” therein “a scale of the prices for which the 
different articles they have for sale will be furnished.” The facilities named 
are: restaurants, eating-houses, bar-rooms, ice-cream saloons, and soda-foun¬ 
tains, at which food, refreshments or drinks arc sold; and barber shops and 
bathing houses. Section 2 [sec. 149 in above-mentioned Compiled Statutes] 
subjects violators of section 1 to a fine of not less than $20 and not: more 
than $50. 

-Section 1 [sec. 151 on p. 184 in above-mentioned Compiled Statutes] re¬ 
quires the proprietors or keepers of certain named facilities to post “in two 
conspicuous places in the chief room or rooms . . . and in one conspicuous 
place in each small or private room”, used for customers, printed lists of the 
prices for food and drink, and prohibits them from demanding or receiving 
a greater price than so listed. The facilities named are: every licensed restau¬ 
rant, eating-house, bar-room, sample-room, ice-cream saloon, or soda-fountain 
room. Section 2 [sec. 152 in above-mentioned Compiled Statutes] requires the 
proprietors or keepers of these facilities to transmit “to the Register of said 
District” on or before November 1st in each year, a printed copy of their 
price lists; specifies that unless the Register is notified of any changes, this 
price list may be used in any case under the act as prima facie evidence of 
the usual prices charged; and requires the Register to demand a copy of the 
price lists if the proprietor or keeper fails to transmit it to him. 





8a 


Appendix C 


184, D. C. Compiled Statutes, 1S87-1SS9, by Abert & Love- 
joy] requires the proprietor or keeper of certain named 
facilities to sell, at tlie usual price on the printed price list, 
any article kept for sale “to any well-behaved and respect¬ 
able person or persons who may desire the same . . . and 
serve the same to such person or persons in the same room 
or rooms in which any other well-behaved person or per¬ 
sons may be served or allowed to eat or drink in said place 
or establishment,” except that persons of different sexes 
are not to be served in the same room unless they accom¬ 
pany each other or unless the room is ordinarily used by 
persons of both sexes. The facilities named are: “any 
licensed restaurant, eating-house, bar-room, sample-room, 
ice-cream saloon, or soda-fountain room.” [A “sample- 
room” was a saloon or bar-room. See District of Colum¬ 
bia v. Nan, 9 Mackey (20 D. C.) 547 (1S92).] 

Section 4 [sec. 154 in above-mentioned Compiled Stat¬ 
utes] imposes a fine of $100, and forfeiture of license, on 
any proprietor or keeper of such facilities who does not 
post a printed price list; or refuses to send a copy to the 
Register; or posts, demands or receives prices greater than 
his usual selling price; or “refuse or neglect, in person or 
by his ... agent, directly or indirectly, to accommodate 
any well-behaved and respectable person”; or refuses or 
neglects to sell to such persons at the usual prices and in 
the rooms in which articles are ordinarilv sold and served; 
or fails or refuses on any pretext to treat any well-behaved 
and respectable person “as any other well-behaved and re¬ 
spectable person or persons are treated at said restaurant, 
eating-house, bar-room, sample-room, ice-cream saloon, or 
soda-fountain room.” Section 4 also states that the act 
shall be enforced by information in the Police Court of the 
District of Columbia, subject to appeal “in the same man¬ 
ner as is now or may be hereafter provided for the enforce¬ 
ment of the District fines and penalties under ordinances 
and law.” 

Section 5 provides that “all acts and parts of acts in¬ 
consistent herewith are hereby repealed.” 
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Summary of Decisions Recognizing- Validity of Acts of 
Legislative Assembly After 1878. 

In Johnson v. District of Columbia, 30 App. D. C. 520, 
36 Wash. L. Rep. 173 (190S), this Court sustained John¬ 
son’s conviction under an act of 1871 of the Legislative 
Assembly for having, on August 9, 1907, cruelly worked a 
horse. The Court specifically ruled that this act of the 
Legislative Assembly was saved by paragraph Third of 
section 1636 of the 1901 D. C. Code and was therefore in 
force in 1907. 

In three cases, this Court upheld the validity of tax as¬ 
sessments made by the District Commissioners after 1878 
under authority of an act of 1873 of the Legislative As¬ 
sembly and ruled that the act was valid and constitutional. 
District of Columbia v. Burgdorf, 6 App. D. C. 465 (1895); 
District of Columbia v. Weaver, 6 App. D. C. 4S2 (1895); 
and Parsons v. District of Columbia, 8 App. D. C. 391, 24 
Wash. L. Rep. 269 (1896), affirmed, 170 U. S. 45 (1898). 

In Lasley v. District of Columbia, 14 App. D. C. 407 
(1S99), this Court upheld the conviction, under an Act of 
1871 by the Legislative Assembly, of a dealer in second¬ 
hand property who engaged in that business without a li¬ 
cense as required by that act. This Court specifically ruled 
(at p. 413) that that act “is entirely valid and operative as 
a municipal regulation.” 

In Cooper v. District of Columbia, MacArthur & Mackey 
(11 D. C.) 250 (18S0), Cooper was convicted for selling as 
a produce dealer without a license as required by an act of 
1S71 of the Legislative Assembly. lie defended his failure 
to get a license on the ground that the act was not valid, 
and particularly urged that this act had been repealed by 
the taxing provisions of the Organic Act of 1878 (at p. 255). 
The Court rejected his contention, saying at page 259: 
“The changes in the organization of the District Govern¬ 
ment since the passage of the Organic act, have not affected 
the question .” (Emphasis supplied.) 
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In Bush v. District of Columbia, 1 App. D. C. 1 (1893), 
the very first case decided by the newly-created Court of 
Appeals for the District of Columbia, this Court ruled that 
the provisions of the Legislative Assembly Act of August 
23, 1871, regulating the sale of liquors were in effect until 
repealed by the act of March 3, 1893 (27 Stat. 563), and 
that liquor licenses issued under the 1S71 Act were valid 
until November 1, 1893, even though the 1871 Act was re¬ 
pealed on March 3, 1893. This Court expressly noted (at 
p. S) that the 1871 Act “is in force still as to some other 
occupations.” 

In District of Columbia v. Waggaman, 4 Mackey (15 
D. C.) 32S (1885), Waggaman was sued on a bond which 
he had executed in 1SS2 in order to obtain a real estate 
agent’s license pursuant to the requirements of an act of 
1S71 of the Legislative Assembly. Waggaman urged that 
the 1S71 act was invalid. The Court held that the 1871 act 
was in effect in 1S82 when the bond was executed and that 
the bond could therefore be enforced. 

In Smith v. Olcott, 19 App. D. C. 61, 73-74 (1901), the 
validity of an 1871 act of the Legislative Assembly was 
challenged in 1901. Section 15 prohibited the sale of prop¬ 
erty by an auctioneer who had not obtained a license, and 
required every auctioneer and real estate agent to furnish 
a bond. Section 21 contained a clause fixing maximum 
rates of charges by auctioneers. This Court held that the 
latter clause was invalid, but ruled as follows with respect 
to Section 15 of the 1871 act of the Legislative Assembly: 

“So much of the fifteenth section as imposes a tax 
upon real estate agents, and requires of them a bond, 
has been upheld by the Supreme Court of the District, 
in General Term, and the same decision would, for a 
stronger reason if anything, apply to auctioneers. Dis¬ 
trict of Columbia v. Waggaman, 4 Mack. 328.” 

"Moreover, there have been several other cases in which 
this Court, and the Supreme Court for the District of Co¬ 
lumbia prior to the creation of the Court of Appeals, al¬ 
though voiding convictions or tax liens under certain acts 
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of the Legislative Assembly, dealt with the cases on the 
assumption that those acts had not been repealed in 1878. 
Callan v. District of Columbia, 16 App. D. C. 271 (1900); 
Stevens v. Stoutenburgh, 8 App. D. C. 513 (1896); Smith v. 
Stoutenburgh, 8 App. D. C. 510 (1896); District of Cdlum- 
bia v. Nrn, 9 Mackey (20 D. C.) 547 (1892); Johnson v. 
District of Columbia, 6 Mackey (17 D. C.) 21 (1887). See 
also Lansburgh v. District of Columbia, 11 App. D. Cj 512, 
524-525 (1897), where the Court of Appeals in 1897 affirmed 
a conviction under an act of Congress of February 17, 1873 
(17 Stat. 464; Rev. Stat. for Dist. of Col., secs. 1176, 1177) 
which penalized gift enterprises “as defined in said act” 
of 1871 of the Legislative Assembly. (Emphasis supplied.) 

APPENDIX E. 

Legislative History of 1878 Organic Act. 

Senator Ingalls of Kansas, the floor leader in the Senate 
of the bill (H. R. 3259, 45th Cong., 2d sess.) which became 
the Act of 1878, stated in his explanation of the bill that 
section 1 “ re-enacts the provisions of existing statutes ”. 
7 Cong. Rec. 3607, 45th Cong., 2d sess. (May 21, 1$78). 
(Emphasis supplied.) The provision in section 3 requiring 
the tax assessment and collection procedure to be per¬ 
formed as “now provided by law, except insofar as is 
otherwise provided by this act”, was sponsored by Repre¬ 
sentative Baker of Indiana, and was adopted without any 
objection, after he explained on the floor of the House that 
his purpose was to protect citizens, in the collection of 
delinquent taxes, by having existing law applied, “instead 
of the best judgment or the best discretion of the commis¬ 
sioners”. 7 Cong. Rec. 3246, 45th Cong., 2d sess. (May 7, 
1878). (Emphasis supplied.) 

Senator Bayard of Delaware offered an amendment 
(enacted in sec. 2 of the 1878 Act) requiring each Commis¬ 
sioner, before entering upon the duties of his office, to “give 
bond in the sum of $50,000, with surety as required by 
existing laiv”. Senator Ingalls then suggested that the 
amendment “is very indefinite in its terms, inasmuch as it 
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does not prescribe the conditions upon which the bond is to 
be given and for what purposes it is to be filed”. Senator 
Bayard replied: “It refers to ‘ existing law 9 as prescribing 
the conditions. They shall each give bond with sureties 
as required by existing law.” Senator Ingalls then asked: 
“The Senator then alludes to laws now in force.” Senator 
Bayard replied: “Yes, sir.” 7 Cong. Rec. 3663, 45th Cong., 
2d sess. (May 22, 1S7S). (Emphasis supplied.) 

On one occasion during the debate on the bill which be¬ 
came the Organic Act of 1878, Senator Hoar of Massachu¬ 
setts arose “to inquire whether there ought not to be, in the 
tenth line, some provision binding on the collector as to the 
time within which after collecting any particular sum of 
money it should be paid into the Treasury”. Senator Dor¬ 
sey of Arkansas, who was then in charge of the bill on the 
Senate floor, replied: “That is provided for by existing 
law.” 7 Cong. Rec. 3749, 45th Cong. 2d sess. (May 24, 
1878). (Emphasis supplied.) On another occasion, Sen¬ 
ator Edmunds of Vermont raised the question as to 
whether the provisions of the bill relating to pavement of 
streets (sec. 5 of 1878 Act) should exempt abutting prop¬ 
erty owners from paying assessments for such street im¬ 
provements. Senator Dorsey replied that 11 there is no 
desire on the part of the committee, so far as I know, to 
change any cod,sting law in respect to that matter”. 7 Cong. 
Rec. 3778, 45th Cong., 2d sess. (May 25, 187S). (Emphasis 
supplied.) On still another occasion, the following colloquy 
occurred between Senator Allison and Senator Ingalls (7 
Cong. Rec. 37S0, 45th Cong., 2d sess., May 25, 187S): 

“Mr. Allison. I desire to ask the Senator in charge 
of the bill whether or not after abolishing the board of 
Metropolitan police, the commissioners of the District 
of Columbia will have authority to increase the police 
force at will, or if that is fixed by existing laws; and 
whether the police force can be increased without ac¬ 
tion of Congress? 

Mr. Ingalls. They arc left under existing laws so 
far as not inconsistent with this act and subject to the 
limitation I have previously called the attention of the 
Senate to, that all estimates of expenditures must be 
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submitted by the commissioners to the Secretary of the 
Treasury, approved by him and approved by Congress, 
so that there is no possibility of any inordinate or 
extravagant exercise of power.” (Emphasis supplied.) 

APPENDIX F. 

Examples of Boycotts of Washington Because of Its Racial 

Discrimination. 

1. Washington Evening Star, May 13,1949 —“New Jer¬ 
sey Students Spurn Trip Here, Cite Segregation” 

“Springfield, N. J., May 13—The Senior class of a high 
school here has voted down a trip to Washington, D. C., 
because of racial discrimination in the Capital, the 
school’s principal said yesterday. ... the attention of 
school authorities to the ban on racial and religious 
discrimination in New Jersey’s constitution ... led the 
students to vote to maintain the traditions of the 
State.” 

2. New York Times, May 14, 1943, and Time Magazine, 
p. 27, May 24, 1948, reported that 51 school patrol boys of 
New York would not come to the national patrol boys’ con¬ 
vention in Washington, D. C., because of the segregation 
and discrimination to which some of them would have been 
subjected. The New York Herald Tribune for May 15, 
1948, editorialized on the above incident: “It is about time 

i 

that Washington, our national city, lifted itself above the 
regional...” 

3. Washington Post, August 12, 1949 —“Jersey Rules 
Out Segregated Trips by School Pupils” 

“Trenton, N. J., Aug. 11 (UP)—The State Commis¬ 
sioner of Education today advised public school offi¬ 
cials it was illegal to send classes on trips where they 
would be subject to racial segregation. Commissioner 
John II. Bosshart specificallv mentioned Washington, 
D. C_” 

4. Philadelphia Inquirer, June 22, 1950 — “Bias Bars 
Class From Capital” 
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“Peekskill, N. Y., June 21 (UP)—The Peekskill Board 
of Education today banned all high school senior class 
trips to Washington, D. C., because of ‘intolerance and 
racial prejudice ’ there. The Board took its action 
after ... an investigation of the situation in Washing¬ 
ton by Senator Herbert H. Lehman (D., N. Y.). ‘I find 
the intolerance and racial j:>rejudices which exist in the 
Nation’s capital to be a shameful blot on our advocacy 
of democracy upon the Nation as a whole,’ Lehman 
told the school board in his letter.” 

5. Washington Post, June 1 , 1950 — Letter to the Editor 
from Senator William Benton, Senator from Connecticut— 
“For the past several months I have sponsored a contest 
on different problems for Connecticut high school students. 
Originally, the prize for the winner of each contest was a 
trip to Washington. But then I ran into the problem of 
segregation here in the Nation’s Capital. That is why the 
subject of the last contest was ‘Tolerance’ and why the 
prize had to be a set of the Encyclopedia Brittanica.” 

6. Washington Post, April 21, 1949 —“AVC Levels 
Racial Pathway in Capital for 65 N. Y. Students” 

“Because its 103 members included one Negro, the 
senior class of Spring Valley, N. Y., high school had 
not expected to visit Washington this spring. Reports 
of racial discrimination in the Nation’s capital had 
reached north to the village near the Hudson. Unani¬ 
mously the class decided to cancel its planned trip 
here....” The American Veterans Committee, amicus 
curiae here, then made its Clubhouse available to the 
Spring Valley class and induced it to come to Washing¬ 
ton in a demonstration of how democracy ought to, 
and can, work. 
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BRIEF OF DISTRICT OF COLUMBIA CHAPTER, 
NATIONAL LAWYERS GUILD, AMICUS CURIAE. 


INTEREST OF THE GUILD. 

The National Lawyers Guild is an organization of mem¬ 
bers of the bar devoted, among other things, to the protec¬ 
tion of our democratic institutions and the civil rights and 
liberties of all the people. It admits persons to member¬ 
ship without regard to race, color or creed. Throughout its 




history it has worked consistently to promote the equality 
of all citizens and the elimination of discriminations based 
on race or color. It has long been concerned with the 
racial segregation and discrimination practices which exist 
in the District of Columbia. Because such practices are 
prevalent in the nation’s Capital, they exercise a blighting 
influence on our whole society and subject our democracy 
to international censure. 

The bringing of the present test case is probably most 
attributable to the work of three organizations, of which 
the District of Columbia Chapter of the Guild is one. In 
December 1948, the National Committee on Segregation in 
the Nation’s Capital brought public attention to the for¬ 
gotten Acts of 1872 and 1873 in its report on “Segrega¬ 
tion in Washington.” On May 16, 1949, the District of 
Columbia Chapter of the Guild issued an opinion, signed by 
seven attorneys as members of its District Affairs Commit¬ 
tee, that the Acts were still in effect as binding and en¬ 
forceable law. On the basis of this opinion, the Guild 
called on the District Commissioners to enforce the Acts. 
In the litigation below, the District of Columbia Chapter of 
the Guild filed briefs as amicus curiae in both the Municipal 
Court and the Municipal Court of Appeals. The third or¬ 
ganization, The Coordinating Committee for the Enforce¬ 
ment of the D. C. Anti-Discrimination Laws, has been active 
in coordinating the efforts of numerous organizations and 
individuals seeking to obtain enforcement of the Acts. 

The Guild is also interested in this case because of its 
potential bearing on home rule for the District of Columbia. 
The Court’s decision may, indeed, establish the principles 
to which any future Congressional delegation of home rule 
must conform. The Guild has consistently supported the 
extension of home rule to the District, and its views as to 
the governing legal principles differ significantly from 
those of the Corporation Counsel. 


I. ENACTMENT OF THE ACTS OF 1872 AND 1873 WAS 
WITHIN THE COMPETENCY OF THE LEGISLA¬ 
TIVE ASSEMBLY. 

The organic act of Congress which established the Leg¬ 
islative Assembly delegated to it, with certain specific ex¬ 
ceptions, legislative power “over all rightful subjects of 
legislation within the District, consistent with the Consti¬ 
tution of the United States and the provisions of this Act.” 
Sec. 18, Act of February 21,1872,16 Stat. 419. The validity 
of this delegation is conclusively established. Stouten- 
bnrgh v. Hennick, 129 U.S. 141; Welch v. Cook, 97 U.S. 541. 
The question here is whether Congress could constitution¬ 
ally delegate to the Legislative Assembly the power to en¬ 
act the anti-discrimination acts of 1872 and 1873. 

All three opinions below and the parties in these appeals 
accept a common statement of the principle which governs 
the delegability of the legislative power for the District of 
Columbia. They all agree that Congress could delegate to 
a local legislature of the District only the power to enact 
“police or municipal regulations,” and that it could not 
delegate the power to enact “general legislation.” 

The acceptance of this common premise, however, so far 
from facilitating decision has only confused the issues. 
The test is not self-explanatory, and those who have ac¬ 
cepted it differ as to its meaning and application. Judge 
Cayton and Judge Clagett disagreed as to the meaning of 
the test, but arrived at the same result. Judge Cayton and 
Judge Hood agreed as to the meaning of the test, but ar¬ 
rived at opposite results. Obviously a test is of little utility 
if it achieves agreement only among those who disagree as 
to its meaning. 

Nor is any advance in analysis made by the various in¬ 
terpretations offered for the municipal-general dichotomy. 
Judge Cayton and Judge Hood thought that the destinction 
is whether legislation creates new rights (“general legis¬ 
lation”) or defines old ones (“municipal regulations”). 
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But this criterion is clearly impossibe. Virtually all leg¬ 
islation and regulations create new rights; acts which 
merely define old rights seem hardly worth enactment. 

Judge Clagett correctly, therefore, refused to accept the 
“new rights” theory. He stated, instead: 

“I think the true rule as to what acts the legislative 
assembly of the District of Columbia could not pass is 
that it could not pass acts regulating interstate com¬ 
merce, or regulating the processes of the United States 
courts, or affecting the national or general interest in 
some other respect.” 

As we shall see, this statement comes close to the mark. 
However, no theoretical justification is supplied for it in 
Judge Clagett’s opinion. 

The correct principle, we submit, is this: Congress may 
delegate to a local legislature for the District of Columbia 
the full power Congress possesses under Article I, sec. 8, 
cl. 17 of the Constitution to legislate for the District, sub¬ 
ject only to Congress 7 inability to surrender its own ulti¬ 
mate control inherent in its authority to alter or revoke any 
exercise of the delegated power or the delegation itself. 
But Congress may not delegate to a local legislature for the 
District the enumerated powers it possesses under other 
provisions of the Constitution, as, for example, the power 
to regulate interstate commerce or the power to declare 
war. 

Under this principle, a local legislature for the District 
of Columbia may, consistent with the Constitution, enact 
legislation to the same extent as a state or territorial le<r- 
islature may legislate for a state or territory. But just as 
a state legislature may not encroach upon the federal do¬ 
main by exercising powers granted to the federal legisla¬ 
ture, so, too a District local legislature may not, regardless 
of any purported delegation to that effect, exercise Con¬ 
gress’ powers which arise under provisions other than 
Article I, sec. 8, cl. 17. Just as a state may not regulate 
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interstate commerce, so a District legislature may not regu¬ 
late interstate commerce. Just as a state may tax and 
spend only for its own purposes and not for the general na¬ 
tional welfare (a power reserved to Congress under Article 
1, sec. 8, cl. 1), so a District legislature may tax and spend 
only for local purposes. Just as a state legislature may not 
regulate the federal courts, so a District legislature may 
not regulate the federal courts. If Congress wishes to regu¬ 
late the federal courts, it must do so itself. It capnot 
delegate that authority to a District of Columbia legisla¬ 
ture, for that authority arises not under the delegable 
power of Article I, sec. S, cl. 17, but under a power not dele¬ 
gable to a District legislature. 

This principle, of course, supports Judge Clagett’s con¬ 
clusion that a District of Columbia legislature “could not 
pass acts regulating interstate commerce, or regulating the 
processes of the United States courts, or affecting the na¬ 
tional or general interest in some other respect.” The 
meaning it assigns to “affecting the national or general in¬ 
terest in some other respect” is that the phrase refers to 
legislation which can be supported only by delegated pow¬ 
ers other than the power to govern the District. 

This principle, we submit, is supported by both logic and 
precedent. And unlike the one competing principle which 
has been advanced, it is capable of objective application. 

Once it be assumed, as it must under Stoutenburgh v. Hen- 
nick, supra, that Congress can make some delegation of its 
power to govern the District, no rational basis exists for 
curtailing the possible extent of delegation short of the 
ultimate right of the principal to revoke or modify the dele¬ 
gation or any exercise thereof. Any other limitation on 
the extent of the delegation is necessarily artificial and 
without support in logic or the words of the Constitution. 
Furthermore, it is likely to be as obscure and unworkable 
as the test of municipal regulation v. general legislation. 

The principle we suggest assumes that the power to gov¬ 
ern the District is more delegable than other powers of 
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Congress. But this assumption inevitably follows from the 
Supreme Court’s holding that the power to govern the Dis¬ 
trict is delegable at least to a certain extent to a local leg¬ 
islature. Historical and practical reasons appear to be the 
basis for ruling that the power to govern the District is 
more delegable than other powers. James Madison in No. 
XLIII of the Federalist expressed the understanding of the 
framers of the Constitution that the District of Columbia 
could exercise self-rule for local purposes, meaning, we be¬ 
lieve, for purposes other than the national objectives 
served by assigning to Congress other Constitutional pow¬ 
ers. Congress’ most similar power, the power to govern 
the territories, is also fully delegable to local legislatures. 
Binns v. United States, 194 TJ.S. 4SG; Cope v. Cope, 137 U.S. 
682. Apparently, the plenary power to govern a limited 
area is more elastic for purposes of delegation than a 
power over certain subject-matter which must be exercised 
in a national area in which other governmental legislatures 
function. 

Nor does the principle suggested do violence to the Con¬ 
stitutional provision that Congress’ jurisdiction over the 
District is “exclusive”. It is clear from precedent that 
this provision does not completely exclude the exercise of 
legislative authority by a local legislature created by Con¬ 
gress. The “exclusive” provision was designed to prevent 
conflicts which could arise if authority over the District 
was sought to be exercised by a state government. No real 
conflicts can survive where the authority is to be exer¬ 
cised not by a government which is itself a sovereignty, but 
by one which is the creature of Congress and which Con¬ 
gress can overrule or supersede at any time. 

The decisions which support our suggested analysis are 
Stoutenburgh v. Tlennick, supra; Johnson v. District of 
Columbia, 30 App. D.C. 520; and Binns v. United States, 
supra. In the Stoutenburgh case, the Court spoke of the 
permissibility of delegating municipal powers to the Legis¬ 
lative Assembly, but it did so not in contrast to some kind 
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of “general legislation”, but in contrast to the exercise of 
national legislative powers. It invalidated an act of the 
Legislative Assembly not because it was “general legisla¬ 
tion” which by some mysterious test exceeded the limits 
of “municipal regulation,” but because the Court consid¬ 
ered the act to be an attempt to regulate interstate com¬ 
merce, and thus an attempt to exercise vicariously not the 
delegable power over the District of Columbia, but another, 
non-delegable power of Congress. The Court thus imposed 
on the Legislative Assembly the identical restriction that 
it had imposed on a state legislature in Asher v. Texas, 128 
U.S. 129. The Court’s citation of the Asher case in the 
Stoutenhurgh opinion (at 148) indicates that the Court con¬ 
sidered that the Legislative Assembly was governed by the 
same restrictions as a state legislature, and no more. 

In the Johnson case, supra, this Court explored the ex¬ 
tent to which Congress could delegate home rule to a Dis¬ 
trict legislative body. The decision, however, did not em¬ 
ploy the test of municipal regulation v. general legislation. 
Instead, it utilized the test of whether the Legislative As¬ 
sembly’s act was within the police power. But the concept 
of the police power as comprehending the legislative au¬ 
thority is familiarly used with regard to state legislatures. 
The fact is, moreover, that the “police power” does not 
refer to an area of delegated legislative competency within 
which a legislature must stay, as Congress must stay within 
its delegated powers. The police power is simply the 
source of legal justification for legislative enactments which 
encroach on “vested” (i.e., commonly recognized) property 
or personal interests. The limitation it sets is that such 
encroachment can be justified, and thus be within the police 
power, only if it has some rational connection with the 'pub¬ 
lic welfare. An irrational interference with commonly rec¬ 
ognized liberties or rights “exceeds” the police power, and 
thus is invalid. Well-nigh classic examples of this usage 
of the police power doctrine, though applied with a strict¬ 
ness which is old-fashioned, are supplied by Dupont v. Dis- 
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trict of Columbia, 20 App. D.C. 477, 487-4S8; and District 
of Columbia v. Saville, 8 MacA. (1 D.C.) 581. The fact is 
that the police power test has become obsolete precisely 
because the federal constitution applies due process re¬ 
quirements to both state and federal actions. For our pur¬ 
poses, it is sufficient, however, that the Johnson case, by 
applying to the District’s Legislative Assembly the test of 
the police power, recognized that the Legislative Assembly 
was on an equal footing with state legislatures. It recog¬ 
nized that Congress could delegate to the Assembly plenary 
legisative authority in the District. For the police power 
is plenary. Unied States v. Celia, 37 App. D.C. 433, 436. 
Its inherent limitation is not as to the subject-matter which 
can be regulated, but as to the social rationality of the 
particular legislation. 

Finally, in Binns v. United States, supra, at 491, 492, the 
opinion placed the District of Columbia on an even footing 
with the Territories with respect to the potential scope of 
the delegated powers of a local legislature. 

The distinction between municipal regulation and gen¬ 
eral legislation is spurious and incapable of rational ap¬ 
plication. The doctrine was invented in 1S79 by Roach v. 
Van Risiviclc, MacA. & M. (11 D.C.) 171, to strike down 
obviously legitimate legislation in a decision which seems 
clearly attributable to a judicial hostility to home rule. 
The court there candidly observed (at 172) that “there has 
been an instinctive reluctance on the part of the bench and 
bar, to recognize the legislation of the late government of 
the District [i.e., the Legislative Assembly] as valid . . . .” 

The approach of the Roach case was followed in Smith v. 
Olcott , 19 App. D.C. 62. But the Roach and Smith cases 
should not be accepted as authoritative. Both cases exhibit 
an approach toward judicial review of legislation which has 
been long outlived. They offer no intelligible definition of 
the area of validity other than judicial hunch. Even so, the 
Roach case expressly recognized that the Legislative As¬ 
sembly could validly regulate businesses which are com- 
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parable to the restaurant business involved in the present 
appeals—namely, places of public amusement and markets 
(at 176,178). In Smith v. Olcott, furthermore, the consider¬ 
ation of the validity of the legislation was obviously unnec¬ 
essary, and even irrelevant to, the actual decision. 

Under the principle we suggest, it is clear that Congress 
validly delegated to the Legislative Assembly the power to 
enact the Laws of 1872 and 1873. A state may prohibit 
places of public accommodation from engaging in practices 
of segregation and discrimination. Western Turf Ass’n v. 
Greenberg, 204 U.S. 359; Railway Mail Ass’n v. Corsi , 326 
U.S. 88; Bob-Lo Excursion Co. v. Michigan , 333 U.S. 28. 
Moreover, the police-power test used in Johnson v. District 
of Columbia, supra, is obviously met by the 1872 and 1873 
Acts. The Johnson case found that an act punishing mis¬ 
treatment of animals was valid because it tended to pre¬ 
serve the peace and advance the community morals and 
welfare. The Court stressed (at 522) the circumstance 
that mistreatment of animals could cause breach of the 
peace by arousing the indignation of onlookers. Plainly, a 
prohibition of mistreatment of human beings is at least as 
legitimate an exercise of the police power as a prohibition 
of mistreatment of animals. If the peace may be breached 
as a result of an onlooker’s indignation, it may more readily 
be breached as the result of the indignation of one who is 
himself mistreated and insulted by being refused service 
in a public place because of his color or the color of his 
companions. And we deem it beyond debate that Jim Crow 
practices injure the morals and general welfare of the 
community. 

Even if we are wrong in our analysis of the delegability 
of the power to govern the District, and if some meaning 
exists or must be invented for the municipal-general di¬ 
chotomy, nevertheless any such meaning must still sustain 
the validity of the 1872 and 1873 Acts. For those Acts are 
so comparable to legislation which has been sustained as 
within the competency of the Legislative Assembly that 
they must come within the valid class. 
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We have already shown that such is the situation with 
the act of the Legislative Assembly sustained in Johnson 
v. District of Columbia, supra. The John R. Thompson 
Company complains that the Acts of 1S72 and 1873 affect 
property interests (Br. 16), but so did the statute against 
mistreatment of animals sustained in the Johnson case. It 
was Johnson’s own horse which he whipped. 

Again, in Cooper v. District of Columbia, MacA. & M. 
(11 D.C.) 250, 259, the court recognized that Congress could 
delegate the power to regulate restaurants (“victuallers”). 
It approvingly quoted (at 259) from Cooley’s Constitu¬ 
tional Limitations a passage supporting the validity of mu¬ 
nicipal ordinances regulating “persons following particu¬ 
lar occupations of the nature requiring special police su¬ 
pervision, such as auctioneers, draymen, hucksters, victual¬ 
lers and the like.” 

Congress has by the current licensing act delegated to 
the District Commissioners the right to regulate restau¬ 
rants and other businesses bv regulations made “in the in- 
terest of public decency or the protection of lives, limbs, 
health, comfort, and quiet of the citizens of the District of 
Columbia, or for any other reason they may deem suf¬ 
ficient.” D. C. Code, sec. 47-2345. The Commissioners 
have acted under this delegation since 1932, and its val¬ 
idity has, so far as we know, never been seriously chal¬ 
lenged. Indeed, the Thompson Company’s brief (p. 44) 
relies on this statute for one point of its argument. If 
Congress could delegate such authority to the District Com¬ 
missioners, it could delegate it to the Legislative Assembly. 
Certainly, the statutes here involved are regulations in the 
interest of public decency and the protection of the comfort 
and quiet of the citizens of the District. 

The Thompson Company’s brief suggests (p. 16) that the 
test of whether legislation is “municipal” or “general” is 
whether it regulates existing rights or creates new rights 
and imposes new duties. As we have already indicated, we 
think that such a standard is incapable of rational applica- 
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tion, nor is it conceivable that municipalities cannot meet 
new problems as they arise. But if the test means any¬ 
thing, then surely the Acts of 1S72 and 1873 are valid, for 
before they were ever enacted restaurants were under a 
common-law duty to serve all reputable customers. See 10 
Am. Jur. 913, 914 (title Civil Rights, sec. 20); 28 Am. Jur. 
648, 568 (title Innkepers, sec. 150, 46). 

Under any standard, Congress, we insist, could validly 
delegate to a local body the authority to require restau¬ 
rants to fulfill their function of serving the public and to 
be as clean in their business dealings as in their kitchens. 
It has been held that it is within the delegable authority 
for local bodies to prohibit unmuzzled dogs ( French v. Dis¬ 
trict of Columbia, 32 App. D.C. 106), gambling ( Hall v. 
Washington, 11 Fed. Cas. No. 5,953), transportation of 
garbage in open carts ( Dupont v. District of Columbia, 
20 App. D.C. 477), littering of streets {International Text 
Book Co . v. District of Columbia, 35 App. D.C. 307,; 312- 
313), and the discharge of firearms ( Washington v. Eaton, 
29 Fed. Cas. No. 17,228). These ills are less obnoxious and 
less menacing to the peace and welfare of the community 
than the Jim Crow practices outlawed by the Acts of 1872 
and 1873. 

'Whatever the line is between municipal regulation and 
general legislation, the Acts of 1872 and 1873 are on the 
safe side of it. We submit, however, that it would be pe¬ 
culiarly unfortunate if the Court saddled potential home- 
rule legislation with a doctrine of such intolerable ob¬ 
scurity. 

II. THE ACTS OF 1872 AND 1873 HAVE NOT BEEN 

REPEALED. 

A. The 1873 Act Did Not Repeal the 1872 Act. 

Although the 1873 Act overlaps the 1872 Act as to some 
places of business, only the 1S72 Act applies to hotels, bar¬ 
ber shops, and bathing houses. As to these latter places of 





12 


business, there is, therefore, only a single regulation, and 
under no circumstances can the 1873 Act have been con¬ 
sidered to repeal the 1S72 Act so far as they are con¬ 
cerned. As to restaurants, it is immaterial for practical 
purposes whether the 1873 Act repealed the 1S72 Act pro 
tanto. However, no reason exists for not permitting both 
Acts to stand, since their requirements as to equal service 
are not inconsistent. 

B. The Acts Were Not Repealed by the Organic Act of 1878. 

The trial court held that the Acts of 1872 and 1S73 were 
impliedly repealed by the Organic Act of June 11, 1878, 20 
Stat. 102, whereby Congress established the form of Dis¬ 
trict government which persists to this day. This holding 
is completely and palpably without merit. 

The Organic Act is preoccupied with the structure of the 
District’s government, the powers of the District Commis¬ 
sioners, and the methods of administering the District’s 
governmental affairs. Nothing is further from its purview 
than a displacement of pre-existing substantive legislation 
which created individual obligations and which had nothing 
to do with the structure of the local government. Certainly, 
nothing is more remote from its scope and purpose than to 
replace existing criminal legislation. 

Section 15 of the Organic Act provides: “That all laws 
inconsistent with the provisions of this act be, and the same 
are hereby, repealed.” There is no visible inconsistency 
between the Acts of 1S72 and 1873 and any provision of the 
Organic Act. The trial court’s theory was that a change in 
the form of government created an inconsistency with all 
legislation adopted by previous forms of government. 
Obviously this is a non-sequitur, and one which is incom¬ 
patible with the provision in section 1 of the Organic Act 
that “all laws now in force relating to the District of Co¬ 
lumbia not inconsistent with the provisions of this act shall 
remain in full force and effect.” Under the trial court’s 
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reasoning, upon the adoption of the Organic Act of 1878, 
the District of Columbia was left completely without a 
criminal code. 

The trial court’s holding is also flatly contrary to John¬ 
son v. District of Columbia, supra, which held in 1908 that 
a criminal statute enacted by the Legislative Assembly on 
August 23, 1871 was still in effect. Numerous other decis¬ 
ions have also recognized that enactments of the Legislative 
Assembly were in effect after adoption of the Organic Act 
of 1878. Lasley v. District of Columbia-, 14 App. D.C. 407; 
Bush v. District of Columbia, 1 App. D.C. 1; Smith v. Olcott, 
19 App. D.C. 62; District of Columbia v. Burgdorf, 6 App. 
D.C. 465; District of Columbia v. Weaver, 6 App. D.C. 482; 
Parsons v. District of Columbia, 8 App. D.C. 391, aff’d, 170 
U.S. 45; District of Columbia v. Waggaman, 4 Mackay (15 
D.C.) 328. In Cooper v. District of Columbia, MacA. & 
Mackey (11 D.C.) 250, the court flatly ruled against a de¬ 
fendant’s contention that an act of the Legislative As¬ 
sembly had been repealed by the Organic Act of 1878, and 
added (at 259): “The changes in the organization of the 
District Government since the passage of the Organic Act, 
have not affected the question.” In still other cases, the 
Courts passed on the validity of Legislative Assembly en¬ 
actments when such consideration would have been; un¬ 
necessary if these had been repealed by the 1878 Act. 
Stoutenburgh v. TJennick, supra; Callan v. District of Co¬ 
lumbia, 16 App. D.C. 271. And Congress itself has from 
time to time thought it necessary to repeal after June 11, 
1878 particular acts of the Legislative Assembly. E. g., Act 
of June 19,1878, 20 Stat. 166; Act of March 3,1891, 26 Stat. 
841; Act of March 3, 1901, sec. 1636, 31 Stat. 1434. 

The cases on which the trial court relied, Eckloff v. Dis¬ 
trict of Columbia■, 135 U.S. 240, and District of Columbia 
v. Dutton, 143 U.S. 18, are distinguished in Judge Cavton’s 
opinion. They have no bearing on the question. 
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C. The Acts Were Not Repealed By The 1901 Codification. 

By the Act of March 3, 1901, 31 Stat. 1189, Congress 
adopted a District of Columbia Code, effective January 1, 
1902. This Code, unlike later District Codes, was a pos¬ 
itive enactment into law of its various provisions and was 
not merely evidence of legislation (see enacting clause). 
The text of the Code did not contain either the 1872 Act or 
the 1873 Act. 

Section 1636, the repealer section of the 1901 Code (31 
Stat. 1434) expressly repeals, among other things, all acts 
and parts of acts of the Legislative Assembly in force on 
the day of passage of the Code with specified exceptions. 
The only exceptions having any relevance hereto are the 
following (emphasis supplied): 

Third. Acts and parts of acts relating to the organ¬ 
ization of the District government, or to its obliga¬ 
tions, or the powers or duties of the Commissioners of 
the District of Columbia, or their subordinates or em¬ 
ployees, or to police regulations, and generally all acts 
and parts of acts relating to municipal affairs only, in¬ 
cluding those regulating the charges of public-service 
corporations. 

Fifth. All penal statutes authorizing punishment by 
fine only or by imprisonment not exceeding one year or 
both. 

Section 1636 subsequently provides: “All acts and parts 
of acts included in the foregoing exceptions, or any of them, 
shall remain in force except in so far as the same are in¬ 
consistent with or are replaced by the provisions of this 
code.” And section 1640 provides: “Nothing in the re¬ 
pealing clause of this code contained shall be held to affect 
the operation or enforcement in the District of Columbia 
... of any municipal ordinance or regulation, except in so 
far as the same may be inconsistent with, or is replaced 
by, some provision of this code.” 

It follows from the foregoing that section 3 of the 1872 
Act and sections 3 and 4 of the 1873 Act were not repealed 
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by the 1901 Code, despite the absence of their text there¬ 
from if (a) they come within either of the exceptions 
quoted, and (b) they are not inconsistent with or replaced 
by any provisions of the Code. What is more, if these 
two conditions are met, the sections not only survived the 
1901 Code, but thereafter had all the force of a reenactment 
by Congress itself in view of the express provision that 
saved acts “shall remain in force.” 

The 1901 Code, as originally enacted and as subsequently 
amended, contains no provision which replaces or is in¬ 
consistent with the sections here under discussion. The 
second condition is, therefore, met. 

That the first condition is met appears from Johnson v. 
District of Columbia, supra. As we have already seen, that 
decision sustained the validity of an act of the Legislative 
Assembly which punished mistreatment of animals, on the 
ground that the legislation was a “police regulation”, being 
“in the interest of peace and order” and conducive “to the 
morals and general welfare of the community” (at 522). 
The case also held that the statute survived the 1901 code 
under the third savings clause quoted above. The Court 
stated (at 523): 

“The next and last contention is that said act of Au¬ 
gust 23, 1871, was repealed by sec. 1636 of the Code. 
That section expressly saves from repeal all acts of the 
legislative assembly of the District of Columbia re¬ 
lating to “police regulation”, and, as we have already 
held that the section upon which these informations 
were based is a police regulation, it follows that it was 
not repealed by sec. 1636 of the Code.” 

So far as the effect of the 1901 Code on acts of the Leg¬ 
islative Assembly is concerned, the Johnson case thus 
stands for the following propositions: 

(1) The exception as to “police regulations” in the third 
saving paragraph of section 1636 includes all laws exer¬ 
cising for the District the equivalent of the police power of 
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a State, and does not refer only to regulations concern¬ 
ing policemen. 

(2) Legislation thus saved as being within the police 
power is coextensive with the legislation which could be 
constitutionally enacted by the Legislative Assembly. This 
appears from the circumstance that the Court stated that 
its finding that legislation was valid as being “police regu¬ 
lation” settled also that it was “police regulation” -within 
the savings exceptions of section 1636 of the 1901 Code. 

The Court thus recognized that the Congress desired to 
preserve and re-enact all enactments by the Legislative As¬ 
sembly which were within the latter’s competence and were 
not specifically superseded by the provisions of the new 
code. This desire, we submit, was the natural consequence 
of Congress’ knowledge that the codification submitted to 
it had omitted a so-called municipal code, wdiich had been 
prepared by the compiler but not submitted to Congress. 
See D. C. Code (1940 ed.), p. xiv. 

On the assumption that we have already demonstrated 
that the 1872 and 1873 Acts were within the competency of 
the Legislative Assembly, it follows that these Acts were 
preserved and re-enacted by the third savings clause. 

The acts also come wfithin the purview of that portion 
of the third savings paragraph which preserves legislation 
“relating to municipal affairs only”—another provision de¬ 
signed to forestall repeal of the codification of municipal 
laws. That this provision is not limited to acts dealing 
with the structure of the District government appears from 
the fact that the text regards it as including regulations of 
utility rates. 

Finally, the 1872 and 1873 Acts were saved from repeal 
by the fifth savings paragraph of section 1636, which pre¬ 
serves from repeal penal statutes which authorize punish¬ 
ment by fine only or by imprisonment not exceeding one 
year or both. It is apparent that the acts are penal, and 
since they authorize only a hundred dollar fine and no im- 
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prisonment, the only question is whether the provisions for 
license revocation authorize additional “punishment.” It 
is settled, however, that license revocation in support of a 
regulatory purpose is a remedial action only and is not 
“punishment.” L. P. Stcuart <& Bro. Inc. v. Bowles, 78 
App. D.C. 350,140 F. (2d) 703, aff’d, 322 U.S. 398; Wright 
v. S. E. C., 112 F. (2d) 89; Nichols <& Co. v. Secretary of 
► Agriculture, 131 F. (2d) 651; Hawker v. New York, 170 

U.S. 189. 

D. The Acts Were Not Repealed By The General License 

Law Or Otherwise. 

‘ The 1872 and 1873 acts establish misdemeanors. They 

also provide that a business convicted thereunder shall 
forfeit its license for one year. There is no inconsistency 
between the legislative judgment that a business guilty of 
a particular breach of law shall not be licensed and a gen¬ 
eral delegation of licensing authority of the District Com¬ 
missioners. Indeed the license revocation provisions of the 
1872 and 1873 Acts presuppose that there exists an admin¬ 
istrative licensing authority. And the legislature is en¬ 
titled to determine that certain delinquencies are so serious 
that the delinquent may not be licensed, while leaving to ad¬ 
ministrative discretion whether to revoke for other delin- 
v quencies. There is obviously no merit, therefore, to the 

Thompson Company’s contention that the 1872 and 1873 
laws were repealed by the General License Law (D. C. 
Code, secs. 47-2301 if.). 

In addition this question is not now before the Court. 
Thompson’s was informed against for criminal violations. 
* If the information is reinstated and Thompson’s is found 

guilty, the Municipal Court is obliged to impose a fine of 
$100. That will end the exercise of Municipal Court juris¬ 
diction. The license forfeiture aspects of the Act are noth¬ 
ing for the Municipal Court to do anything about in this 
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proceeding, and hence are not involved in the present ap¬ 
peal.* 

If Thompson’s is convicted, the administrative officials 
of the District will presumably revoke its license. Or they 
may, if Thompson’s continues to do business, prosecute it 
in a new proceeding for doing business without a license. 
In either situation, Thompson’s will have an opportunity to 
challenge the license forfeiture provisions of the 1872 and 
1873 laws. This challenge may be made in an injunction 
suit against the District officials or as a defense to a prose¬ 
cution for selling without a license. The challenge is pre¬ 
mature and inappropriate in this case, which involves only 
the criminal fine sanction. Upon an ultimate verdict of 
guilty, the judgment of the Municipal Court in this case 
can and should contain no reference to Thompson’s license. 

Even if the license revocation sanctions of the 1872 and 
1873 Acts were invalid or revoked, nevertheless the $100 
penalty remains valid and effective. Obviously a licensing 
law and licensing regulations do not repeal by implication 
a regular criminal statute. At most, they would repeal only 
the license revocation provisions. We think it clear that 
the license revocation provisions of the Acts of 1872 and 
1873 were valid and have not been repealed. However, they 
are not properly in issue in these appeals. 

The Acts of 1872 and 1873 were not repealed by any sub¬ 
sequent legislation of the Legislative Assembly or of Con¬ 
gress. Their omission from the two editions (including the 
1940 current edition) of the District Code published pur¬ 
suant to the Act of May 29,1928, 45 Stat. 1007, as amended 
by the Act of March 2,1929, 45 Stat. 1541, D. C. Code, secs. 
49-101 to 49-108, is of no significance, since these codifica¬ 
tions are merely prima facie evidence of existing law, and 
the codifiers were not authorized to make any substantive 
changes. D. C. Code, sec. 49-102; 1 U.S.C. sec. 204(b). 

* For the same reason, there is no merit in Thompson’s contention that 
the Municipal Court has no jurisdiction to revoke licenses. Whether or 
not it has such jurisdiction, the Municipal Court is not called upon by the 
1872 and 1873 laws to revoke licenses. 
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Thompson’s suggestion that the Acts have been repealed 
by non-user is palpably unsound. Costello v. Paltrier, 20 
App. D.C. 210; Louisville <& N. R. R. v. United States, 282 
U.S. 740, 759; Kelly v. Washington, 302 U.S. 1, 14. 
Obviously administrative officials cannot be permitted to 
repeal valid legislation by neglect, mistake, or indifference. 

► CONCLUSION. 

The Acts of 1872 and 1873 were validly enacted arid are 
still in effect. The information against the Thompson Com¬ 
pany should be reinstated in its entirety. 

► Respectfully submitted, 

James A. Cobb 
613 F St., N.W. 

Washington, D. C. 

Harry C. Lamberton 

1822 Jefferson Place, N.W. 

, Washington, D. C. 

Joseph Forer 
71114th St., N.W. 

Washington, D. C. I 

Attorneys for District of Columbia 

Chapter, National Lawyers Guild, 
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THE QUESTION PRESENTED IN THIS APPEAL 

This court is asked to determine whether certain anti- 
discrimination laws, Act of June 20,1872, D. C. Laws, 1871- 
1872, Pt. IV, Ch. LI. Sec. 3, Act of June 26, 1873, D. C. 
Laws 1873, Pt. II, Ch. XLVI, Secs. 3, 4, providing for the 
non-discriminatory service of all respectable and well be¬ 
haved persons in restaurants and other places of public 
accommodation, are valid. The decision of the Municipal 
Court of Appeals for the District of Columbia, from which 
the appeals herein are taken, has left in doubt the effect of 
the 1872 Act, Avhile holding by majority opinion that the 
1873 statute is in force. 


INDEX 


I Page 

THE POSITION OF THE PROPONENTS OF THIS BRIEF___ 1 

ARGUMENT ...... x 

CONCLUSION .... . . 3 

CITATION 

REPORT OF PRESIDENT'S COMMITTEE ON CIVIL RIGHTS TO 
SECURE THESE RIGHTS (1947)... 1 _ 2 














UNITED STATES COURT OF APPEALS 

For The District of Columbia Circuit 

John R. Thompson Co., Inc. 

Appellant 
v. 

District of Columbia 

Appellee 

and 
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John R. Thompson Co., Inc. 

Appellee 

Brief Amici Curiae On Behalf of Interested Lay Citizens 

THE POSITION OF THE PROPONENTS OF 

THIS BRIEF 

The proponents hereof believe both laws to be valid and 
desire to see them upheld. The defendant below, John R. 
Thompson Co., Inc., urged upon the trial court that to en¬ 
force these laws after long years of non use would create 
friction and racial conflict. Proponents deny this qnd be¬ 
lieve that the Court should be informed by those whose ex¬ 
periences demonstrate the contrary. Such information may 
be of value in reaching a decision should the overall effect 
on the community be an item for consideration. 

ARGUMENT 

This brief is filed on behalf of a group of citizens of the 
District of Columbia area. Our interest in this case stems 
from our profound belief that the present practice of the 
appellee and other restaurants in the city of Washington in 
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refusing to serve individuals on the grounds of their color or 
race is inimical to the best interest of the District and of the 
country as a whole. 

The District of Columbia is the seat of the capital of our 
country. As such, the eyes of the entire world are focused 
upon our practices and our behaviour. The failure to af¬ 
ford the same legal rights to all of our citizenry is the sub¬ 
ject of comment and criticism not only through the United 
States but throughout Latin America, Europe, Asia and 
Africa. 

The pattern of discrimination that exists in our nation’s 
capital has been commented on frequently in the past year 
by leading citizens, magazine writers and most notably by 
the President’s Committee on Civil Rights. We quote from 
the report of that committee. To Secure These Riqhts 
(1947): 

“We have seen how, throughout our country, our 
practice lags behind the American tradition of freedom 
and equality. A single community—the nation’s capital 
—illustrates dramatically the shortcomings in our rec¬ 
ord and the need for change. The District of Columbia 
should symbolize to our citizens and to the people of 
all countries our great tradition of civil liberty. In¬ 
stead, it is a graphic illustration of a failure of de¬ 
mocracy. As the seat of our federal government under 
the authority of Congress, the failure of the District is 
a failure of all of the people.” (pp. 87-89.) 

After reviewing the discriminatory practices in the Dis¬ 
trict, the report concludes at p. 95: 

“This is the situation that exists in the District of Co¬ 
lumbia. The committee feels most deeply that it is 
intolerable.” 

We share this view. Further, we are confident that the 
majority of the citizenry of the District also share this view. 
We ourselves have frequently participated in gatherings 
both public and private which have been attended by citi¬ 
zens of other races and color. We belong to organizations 
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that have as members persons of differing races and color. 
It has been our observation that there never has been any 
antagonism in these groups. 

The great majority of Washingtonians have accepted 
fully the elimination of segregation in government cafe¬ 
terias and other restaurants that are open to all well- 
behaved persons. No incidents or disorders have occurred 
where segregation and discrimination have been eliminated. 
On the other hand, the practice of segregation and discrimi¬ 
nation is a constant source of friction and antagonism. 

CONCLUSION 

The law’s of 1872 and 1873 are in conformity with Ameri¬ 
can principles. They are as appropriate and as necessary 
today as in the year in v’hich they were enacted. It is alto¬ 
gether fitting that these American principles be put into 
practice in this, our nation’s capital. 

Respectfully submitted, 

A. Powell Davies 
Norman Gerstenfeld 
W. H. Jernagin 
Mordecai W. Johnson 
Felix Morley 
Wilfrid Parsons 
Frederick E. Reissig 
Anna Lord Strauss' 
Dorothy R. Swift 
Richard Williams 
Grace S. Yaukey 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 
No. 11,039 


JOHN R. THOMPSON COMPANY, INC., Appellant, 

v. 

DISTRICT OF COLUMBIA, Appellee . 


REPLY BRIEF FOR JOHN R. THOMPSON COMPANY, 

INC. 


Appeal from the Municipal Court of Appeals for the 
District of Columbia. 


INTRODUCTION 

The principal arguments made by the District of Colum¬ 
bia and the various amici curiae in their briefs have, we 
think, been fully answered in our main brief. Without 
repeating what we said in that brief, therefore, we shall 
confine this reply to a concise discussion of certain addi¬ 
tional points which have been raised by the opposition. 
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CONSOLIDATED BRIEF OF THE DISTRICT OF 

COLUMBIA 

1. The District of Columbia says in its brief (pp. 10-19) 
that from early times in the District taverns and ordinaries 
have been subject to rigorous regulation by the local govern¬ 
ment; that one ancient ordinance prohibited the sale of 
spirituous liquors to slaves or other persons of color; and 
that later ordinances, enacted by the City Council in 1S69 
and 1870, undertook to prohibit racial discrimination in 
places of public amusement, hotels, and restaurants. From 
these facts the District draws the conclusion that the Acts 
of 1872 and 1873, enacted by the Legislative Assembly, 
were within the powers properly delegated to that body 
by the Congress. The argument begs the question. With¬ 
out discussing the obvious irrelevancy of an ordinance relat¬ 
ing to the treatment of slaves, it is enough to say that the 
question here presented is whether the Congress could 
delegate to the Legislative Assembly, or to the City Council, 
or to any other District of Columbia government, the 
power to prohibit racial discrimination by legislative fiat. 
The fact that the City Council undertook to exercise such 
power does not answer the question. 

2. Apparently the District of Columbia intends to suggest 
(pp. 16-17) that by virtue of the Act of the Legislative 
Assembly of August 23, 1874, “all laws and ordinances of 
the corporations of Washington and Georgetown and the 
Levy Court, providing police regulations for the businsses 
of the citizens of the District of Columbia”, were and are 
continued in force. If so, then the present municipal law 
of the District of Columbia is an uncoordinated, unpub¬ 
lished and mysterious collection of ancient ordinances runn¬ 
ing back to 1801, of which no citizen can be on notice but 
which he must violate at his peril. 

3. The District of Columbia argues in its brief (pp. 19, 
20) that since the Congress in 1802 and 1820 authorized 
the Corporation of Washington to impose forfeitures, and 
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since the Corporation exercised this power by ordinance 
and, finally, since the ordinances of the Corporation were 
kept in force by the Act of Congress of February 21, 1871, 
and by Act of the Legislative Assembly, therefore Congress 
empowered the Legislative Assembly to revoke and forfeit 
licenses. The argument fails, for the powers of the Legisla¬ 
tive Assembly were derived from the Act of Congress Feb¬ 
ruary 21, 1871, and that Act gave no authority to forfeit 
licenses. The Legislative Assembly could not by its own 
action arrogate to itself powers that had been granted by 
Congress to a previous District government. Indeed, the 
fact that the Congress specifically authorized the Corpora¬ 
tion to impose forfeitures, but failed to specify a similar 
power in the Legislative Assembly, is evidence that Con¬ 
gress did not attempt to delegate to the Assembly such 
power. | 

4. The District of Columbia says that we have conceded 
that the Acts of the Legislative Assembly of 1872 and 
1S73 have never been repealed by the express action of 
Congress (p. 25). The Corporation Counsel misapprehends 
our position. We strenuously contend, and we believe we 
have demonstrated in our main brief (p. 32 et $eq .), that 
by the District of Columbia Code of 1901 all acts of the 
Legislative Assembly were expressly repealed, with certain 
exceptions which did not include the Acts of 1872 and 1873. 

THE BRIEFS OF THE AMICI CURIAE 

In their briefs the friends of the Court discourse largely 
of social theory, political philosophy, and the alleged inter¬ 
national repercussions of the treatment of colored people 
in the Nation’s Capital. 1 We must decline to debate the 
matter upon this basis. We respectfully submit that 
the questions presented are questions of law; were the 
Acts of 1872 and 1873 validly enacted, and if so, have they 

l Sec Brief of United States pp. 5-8; Brief of American Civil Liberties 
Union, ct al pp. 2, 15-19; Brief of American Veterans’ Committee pp. 39-48 
(a vitriolic attack on the Wilson Administration). 




4 


ever been repealed? These questions of law cannot be 
answered by arguments of expediency or emotion, nor by 
invoking the opinions of citizens of foreign countries. Such 
arguments should be addressed to the Congress, not to this 
Court. Accordingly this reply brief will touch only new 
points of law that have been raised by the Amici. 

Brief of the United States 

1. The United States argues that the District of Columbia 
stands upon the same footing as a territory in respect of the 
power of the Congress to delegate power to the local govern¬ 
ment. (pp. 9, 15, 16). The argument is answered by the 
distinction between Article I, Section 8 of the Constitution 
declaring that Congress shall have “exclusive legislative 
power” over the District of Columbia, and Article IV, 
Section 3 which applies to the territories and which does not 
so restrict the legislative power to the Congress. As we 
have demonstrated in our main brief, (p. S et seq.) the dis¬ 
tinction is vital, and has many times been recognized as 
such by the Courts. 

2. We are told by the United States that the Congress 
or a state legislature may properly enact legislation di¬ 
rected against racial discrimination, (p. 12, et seq.) The 
suggestion is beside the point, for the question here is not 
whether Congress could have enacted civil rights legisla¬ 
tion for the District of Columbia, but rather whether Con¬ 
gress could delegate its power to do so. And in this con¬ 
nection it is significant that in the only case cited by any 
party, involving an attempt by a legislature to delegate 
power to a municipality to enact civil rights legislation, 
the court held that the attempt was invalid. Nance v. May¬ 
flower Tavern, Inc., 106 Utah 517, 150 P. 2d 773. There 
the court reached this result, even though the power of 
the state legislature to delegate legislative authority was, 

of course, not limited by the Constitutional inhibition 
' * 

which applies to the Congress in the case of the District 
of Columbia. 
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3. The United States contends that the Acts of 1872 and 
1S73 fell within the saving provisions of Section 1636 of 
the District of Columbia Code of 1901, which excepted 
from repeal “acts and parts of acts relating to * * * police 
regulations, and generally all acts and parts of acts relat¬ 
ing to municipal affairs only”, (pp. 23, 24). The Uhited 
States urges that the “meaning of police regulations is 
* * # not confined to the type of administrative regulation 
that the commissioner government could have promulgated, 
but is assimilable to the broadest municipal power to reg¬ 
ulate in the interest of the public health, safety, morals, 
peace and welfare”. In short, the argument is that a 
police regulation is any measure enacted in the exercise 
of the police power. It is contended also that “the Equal 
Service Acts fall squarely within the exception of acts re¬ 
lating to municipal affairs”. We have dealt with these 
arguments in our main brief, at pages 22 et seq. and 39 
et seq. We may repeat however that if the meaning of the 
words “police regulations” and “acts * * * relating to 
municipal affairs only” were as broad as the United States 
suggests, then few if any acts of the Legislative Assembly 
were repealed by Section 1636 of the 1901 Code. In par¬ 
ticular, if the broad construction placed upon the words in 
question by the United States were correct, then exception 
Eighth of Section 1636, which saved from repeal certain 
specified acts, was quite unnecessary; for every act listed 
in exception Eighth fell within the wide scope of the defi¬ 
nitions now proposed by the United States. Indeed we may 
respectfully suggest that the meaning of the words “police 
regulations” and “acts * * * relating to municipal affairs 
only”, as used by the Congress in Section 1636 of the 1901 
Code, is so plain upon the face of the statute itself that 
this one point might well dispose of this case, thus avoid¬ 
ing the constitutional questions presented by the other 
points. 

4. With reference to the argument of John R. Thompson 
Company, Inc., that the Acts of 1872 and 1873 were repealed 
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by the General License Law (main brief p. 43 et seq .), the 
United States says in its brief (p. 24): 

But the answer to the defendant’s argument lies in the 
fact that the License Law was aimed at entirely dif¬ 
ferent objectives from the Equal Service Laws. It is 
well established that the primary object of the License 
Law was the raising of revenue * * *. 

This Court has squarely held however that the primary 
object of the License Law was not the raising of revenue. 
! Busey v. District of Columbia, 78 U. S. App. D. C. 189, 
138 F. 2d 592. 

Brief of American Civil Liberties Union et al. 

1. The American Civil Liberties Union says that “The 
Restaurant puts its case (Br. 15) chiefly on the ground that 
Civil rights legislation* is beyond the power of a munici¬ 
pality to adopt.” (American Civil Liberties Union Brief 
p. 3). The statement is in error. Not only is it inaccurate 
to say that John R. Thompson Company, Inc., places its 
case chiefly on any one of the points raised, but with respect 
to the point referred to, delegation of legislative power, we 
need not urge as broad a proposition as that quoted. We 
do not have to establish that no municipality could pass 
such laws; all we say is that the Government of the District 
of Columbia could not adopt civil rights legislation because 
Congress could not delegate its exclusive legislative power 
to that Government. What might be done by some other 
municipality is beside the point. Again, however, it is 
interesting to note that an attempt by an ordinary muni¬ 
cipality to do so has been declared void. Nance v. May¬ 
flower Taverns, Inc., 106 Utah 517, 150 P. 2d 773. 

2. The American Civil Liberties Union argues that the 
Act of 1873 specifically provided that its provisions should 
“be enforced by information in the Police Court of the 
District of Columbia” and that “no subsequent law ever 
diminished that grant of jurisdiction.” (p. 47) From this 
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the conclusion is drawn that the present Municipal Court 
has jurisdiction to forfeit licenses in enforcing the Acts of 
1872 and 1873. The argument, however, overlooks the fact 
that the power of the Police Court of the District of Colum¬ 
bia to enforce its judgments was expressly defined by Sec¬ 
tion 48 of the District of Columbia Code of 1901 (31 Stat. 
197); and that by this statute the Police Court was given 
only the power to ‘ 1 enforce any of its judgments by fine or 
imprisonment or both”. No authority whatever was given 
the Court to impose a sentence for forfeiture of license in 
addition to a fine or imprisonment. This grant of power 
was reaffirmed without change by the Act of Congress of 
April 1, 1942 (56 Stat. 190) which consolidated the Police 
and Municipal Courts. In short, the Criminal Branch of the 
Municipal Court for the District of Columbia has no juris¬ 
diction to forfeit a license. 

Brief of American Veterans’ Committee 

1. The AVC suggests that the Congress might properly 
delegate legislative power to the District of Columbia 
government, citing Welch v. Cook, 97 U. S. 541; First 
National Bank v. Shoemaker, 97 U. S. 692; and Soutenburgh 
v. lien-nick, 129 U. S. 141 (p. 6). The language quoted from 
the Cook and Shoemaker cases however is broader than the 
points decided. Those cases involved only the power of the 
local government to fix tax rates and make assessments— 
a power which has never been questioned—and not the 
power to legislate generally. The Hennick case, as dis¬ 
cussed in the main brief of John R. Thompson Company, 
Inc. (pp. 10 and 14) supports the proposition that Congress 
cannot delegate legislative power to the District of Co¬ 
lumbia. 

2. The AVC suggests that the bill which became the Act 
of 1873 was the one “relating to municipal affairs” because 
it was referred in the council of the Legislative Assembly 
“to the Committee on Washington, Georgetown and County 
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affairs’’ (AVC Brief (p. 28, footnote 29)). We do not 
know what the jurisdiction of that committee, or what kind 
of bills were habitually referred to it. However, when the 
bill which became the original act, that of 1872, was under 
consideration in the lower branch of the Assembly, it was 
clearly recognized for what it was—civil rights legislation. 
This is apparent from the report of the deliberations upon 
the bill as carried in the Evening Star of June 21, 1872, as 
follows: 


Equal Rights in Restaurants, etc. 

Council bill (introduced by Mr. Douglass) regulating 
restaurants and other public places—providing for 
posting lists of prices and prohibiting the making of 
any distinction on account of color—was taken up. 

Mr. Dickson moved to include in the provisions of the 
bill barber-shops and bathing houses. 

Mr. Piper opposed the adoption of the amendment, 
on the ground that it would endanger the bill. 

The amendment was adopted. Yeas—Messrs. Bond, 
Boswell, Brewer, Burslev, Campbell, Choate, Collins, 
Dickson, Ilogan, McKniglit, Murray, Shepard and the 
Speaker. 

Messrs. Bond, LeBarnes, Piper and Wall voted in 
the negative, but before the result was announced they 
changed their votes, and the amendment was declared 
adopted, 17 votes having been cast in the affirmative. 

Mr. LeBarnes, in explaining his vote, said that while 
he was heartilv in favor of the amendment he did not 
wish to endanger the passage of the bill. 

Mr. Shepard remarked that he wanted a perfect bill 
and they might as well perfect it novr as to bring in 
another bill. 

Mr. Wall took the same view as Mr. LeBarnes. 

The Speaker (Mr. Hulse) gave the same reasons for 
voting in the affirmative as Mr. Shepard. 

Mr. Dickson moved to amend to make the penalty 
inoperative “except when payment of regular prices 
is required and refused;” lost—yeas, Messrs. Burslev, 
Campbell, Collins, Dickson, Hogan, McKnight, and 
Shepard—7. Xays—Messrs. Boswell, Brewer, Brown, 
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Choate, Hunt, LeBarnes, Murray, Piper Wall, and the 
Speaker—10. 

Mr. Dickson moved to insert a proviso that the pen¬ 
alties shall not be imposed when the accommodations 
will not admit the supply required. 

Mr. Wall argued that the bill should not be loaded 
down with amendments for the purpose of rendering 
the bill inoperative. There should be now no objection 
to men who have been granted political rights and civil 
rights, by law, exercising their rights as citizens having 
the privilege of being waited on in restaurants, &c., 
when they are willing to pay for refreshments, &c. 

The amendment was rejected: Yeas—Messrs. Burs- 
ley, Campbell, Collins, Cox, Davis, Dickson, Hogan and 
Shepard—S. Nays—Messrs. Boswell, Brewer, Brown, 
Choate, Handy, Hunt, LeBarnes, Murray, Piper, Wall, 
and the Speaker—11. 

The bill was read a third time and passed. Yeas 14. 
Nays—Messrs. Dickson and Handy—2. 

Mr. Dickson, in explaining his vote, said that it had 
been said that this bill was a plank in the republican 
platform, and for that reason he voted “nay”. 

Mr. Campbell in voting for the bill remarked that 
during the war was when soldiers were wanted thev 
were not particular about the color, and when the occu¬ 
pants of a rebel prison escaped and were making their 
way to Union lines they did not ask about the color of 
those who aided them. He could not do injustice to his 
conscience by voting against this bill. 

From the foregoing it is clear that this Act was* as the 
United States has said in its brief, an attempt to implement 
and strengthen the Civil rights provisions of the Civil War 
amendments to the Constitution; it was not an act “relating 
to municipal affairs only.” 

3. Citing Carr v. Corning, 86 U. S'. App. D. C. 173, 182 
F. 2d. 14, a case involving acts relating to the public 
schools, the AVC states that such statutes are examples of 
those saved from repeal as “acts relating to municipal 
affairs only” by Section 1636 of the Code of 1901 (p. 30, 
footnote 32). We submit however that the illustration 
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supports our argument, advanced in our main brief (pp. 
39-42), that by the words “acts relating to municipal affairs 
only” the Congress referred to those acts that concerned 
the machinery of the local government. 

4. The AVC states that the Acts of 1872 and 1873 were 
vigorously enforced by the District Government in the pe¬ 
riod immediately following their enactment. (AVC Brief, 
pp. 34, 37, 3S) This assertion is directly contradicted by 
the Agreed Statement of Facts in the record in this case 
wherein it was stipulated (app. 18): 

And it is further agreed: 

There is no official record of any attempted prosecu¬ 
tions for violations of the terms of the Legislative 
Assembly Act of June 20, 1872; that upon information 
and belief there were four such prosecutions, all re¬ 
sulting in convictions in the Police Court but all being 
reversed in the Supreme Court of the District of Co¬ 
lumbia, holding criminal court, or resulted in nolle 
pross; that all four such prosecutions were in the year 
1S72 and that there have been no further attempted 
prosecutions under the 1S72 Act since that year. 

That there is no official record of any attempted 
prosecutions under the terms of the Legislative Act of 
June 26, 1873, and, so far as can be learned, there was 
never an attempt of prosecution under that Act. 

And it is further agreed: 

That the records of the District of Columbia fail to 
show that anv local restaurant or eating house ever 
filed with the Assessor of the District of Columbia a 
printed or other copy of its usual or common prices of 
articles kept by it for sale, as required by the Act of 
June 26,1S73, and, so far as is known, no demands were 
ever made upon local restaurants so to file by the 
Assessor or other municipal officer. 
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Brief of National Lawyers Guild 

The National Lawyers Guild states in its brief (p. 4): 

The correct principle, we submit, is this: Congress 
may delegate to a local legislature for the District of 
Columbia the full pow’er Congress possesses under Ar¬ 
ticle 1, sec. 8, cl. 17 of the Constitution to legislate for 
the District, subject only t o Congress’ inability to 
surrender its own ultimate control inherent in its au¬ 
thority to alter or revoke any exercise of the delegated 
power or the delegation itself. But Congress may not 
delegate to a local legislature for the District the enu¬ 
merated powers it possesses under other provisions of 
the Constitution, as, for example, the power to regulate 
interstate commerce or the power to declare war. 

i 

Thus the National Lawyers Guild would repudiate the 
principle accepted by the Corporation Counsel, by all three 
opinions below, and by the courts in many other cases, that 
while the Congress could delegate to the District govern¬ 
ment the power to enact municipal regulations, it could 
not delegate legislative powers. A short answer to the 
suggestion of the Lawyers Guild is that the Constitutional 
provision, that the Congress shall have power “to exer¬ 
cise exclusive legislation in all cases whatsoever” over 
the District, means what it says; it does not mean that hav¬ 
ing exclusive power to legislate, Congress may give it away, 
in whole or in part. We shall not argue the point at length, 
since our position is supported by the authorities discussed 
in our main brief—including the scholarly opinion of the 
Corporation Counsel. 

| 

CONCLUSION | 

We believe that the other arguments made by the District 
of Columbia and the amici curiae have been met iti our 
main brief. For this reason we shall not prolong this dis¬ 
cussion. W^e submit that the judgment of the Municipal 
Court of Appeals should be affirmed as to the first count 
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of the information, and reversed as to counts two, three 
and four, and that the judgment of the Municipal Court 
quashing the information should be affirmed. 

Respectfully submitted, 

Ringgold Hart, 

John J. Wilson, 

Jo V. Morgan, Jr., 
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Washington, D. C. 
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